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BACKGROUND OF ECONOMIC REGULATION 


+ ie transportation of persons and property by air involves both 
interstate and intrastate commerce; consequently, as has long been 
the case in the land transportation of persons and property, regula- 
tion will be attended by conflicts between state and federal authority. 
These differences of opinion on the role of the states or the Federal 
Government have been most common in the field of public utility 
and transportation regulation, but are in nowise peculiar to these 
fields. They are a by-product of the operation of the dual form of 
government under which we live and stem directly from the distribu- 
tion of power under the Constitution. 

The basic principles governing the respective spheres of state and 
national action in the regulation of commerce are explicit, and can be 
set forth briefly and simply. The Constitution provides that Congress 
shall have power ‘to regulate Commerce with foreign Nations, and 
among the several States, and with the Indian tribes.”! Furthermore, 
“The powers not delegated to the United States by the Constitution, or 
prohibited by it to the States, are reserved to the States respectively, 
or to the people.”? 

The powers not delegated to the United States or prohibited to 
the state governments embrace practically all authority over persons 
and property within the boundaries of the different states. From 
the standpoint of transportation regulation the police power of the 
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states is the most important of the powers reserved to the states. 
As currently construed, the police power of the states covers such 
wide fields as the safeguarding of public health, protecting the morals 
of the people, enforcing safety, and doing whatever necessary to pro- 
mote the general welfare and the convenience of the people. Justice 
Holmes in Noble State Bank v. Haskell, 219 U.S. 104, said: 

“It may be said in a general way that the police power extends 

to all the great public needs... It may be put forth in aid of what 

is sanctioned by usage, or held by the prevailing morality or strong 

and preponderant opinion to be greatly and immediately necessary 

to the public welfare.” 

This wide scope of authority was retained by the states apparently 
with the thought that conditions affecting public health, morals, 
safety, general welfare and the convenience and necessity of the people, 
were such that they could be met best by political bodies conversant 
with local needs and circumstances attending them. Much of the 
controversy which has arisen between the states and the Federal 
Government in the regulation of transportation agencies has grown 
out of the attempts of the states to regulate transportation agencies 
in the light of local conditions. 

The interpretation of the Supreme Court of the powers of the | 
Federal Government and those of the states in the regulation of 
commerce has divided the field of control into three parts: That in 
which federal power is exclusive; that in which state power is 
exclusive; and that in which federal and state power are concurrent. 
Over matters of a national character which require uniformity of 
regulation, such as the transportation of persons and property in inter- 
state commerce, exclusive control apparently resides within the Federal 
Government. In the interstate transportation of persons and property 
where uniformity of regulation is not paramount, the states have been 
allowed to assume control. Where persons and property move 
wholly within the boundaries of individual states, control lies wholly 
in the state, largely on the grounds that such movements are matters 
wholly of local concern. In those instances where a diversity of 
control appears feasible, and where interstate commerce is affected 
only indirectly, the states and the Federal Government have con- 
current jurisdiction. 

The concept of concurrent jurisdiction may need some clarifica- 
tion at this point. The concept of concurrent jurisdiction recognizes 
the existence of concurrent power of the national and state govern- 
ments to regulate in those matters permitting a diversity of regulation, 
but does not recognize simultaneous regulation by both authorities. 
In those instances where the Federal Government has seen fit to 
assert control, the states are estopped from occupying the field. Where 
the Federal Government has not chosen to occupy the field, the states 
may regulate until such time as the Federal Government takes over 





3 Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196 (1885). 
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the regulation. 


In those matters permitting a diversity of regulation, or in matters 
affecting interstate commerce only indirectly, it lies within the legis- 
lative discretion of the Congress whether the Federal Government or 
the states shall regulate. The Congress may waive federal regula- 
‘tion in favor of state regulation, or it may require exclusive federal 
control in the field. While the right of the Congress to follow either 
course is never questioned, its methods are always subject to judicial 
examination by the Supreme Court. Thus in the end, some branch of 
the Federal Government, the Congress or the Supreme Court de- 
termines whether the Federal Government or the states shall assume 
jurisdiction in such areas in which diversity of regulation is per- 
missible, or in matters affecting interstate commerce only indirectly. 
The Supreme Court, of course, determines the scope of power granted 
to the United States or reserved to the various states by the Constitu- 
tion, while Congress determines how far the Federal Government 
should go in occupying the field of concurrent jurisdiction. The Su- 
preme Court also determines in matters of concurrent jurisdiction as in 
the case of all legislation passed by the Congress, the national will 
expressed or implied in the acts of the Congress. 


Although the basic principles under which the control of com- 
merce is divided between the Federal Government and the various 
states are simple and readily understood, the application of the 
principles to concrete cases is far from simple. Transportation agencies 
use the same facilities in most cases in both intrastate and interstate 
operation, and functionally transportation does not divide itself into 
intrastate and interstate operations. The Federal Government in 
its attempt to free commercial intercourse from local control has 
moved in the direction of dominating the field of concurrent jurisdic- 
tion. The states, on the other hand, have objected to uniformity of 
regulation, since uniform regulation under varying conditions must 
be average regulation, often quite inflexible to the needs of local com- 
munities. It has been these two different concepts of the needs of 
commerce in the field of concurrent jurisdiction which have given 
rise to the many conflicts between state and federal regulatory agencies. 


Division of control in the zone of concurrent jurisdiction has fol- 
lowed public opinion down through the years. During the periods 
when the trend of the powers of the Federal Government was ascend- 
ing, there was an expansion of federal control in the zone of con- 
current jurisdiction. Any return to an expansion of the powers 
of the various states and a curtailment of the powers of the Federal 
Government in governmental regulation will result in a wider partici- 
pation of the states in the zone of concurrent jurisdiction, since over 
the longer period it may be presumed that the will of the people will 
be reflected in the legislation of the Congress and in the reasoning of 
the courts. 
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In the field of transportation regulation, jurisdictional conflicts 
did not arise until railway transportation became largely interstate in 
its operation. Also since thoroughgoing regulation by state adminis- 
trative bodies preceded the creation of the ICC by more than ten 
years, it was only reasonable that the states in their zeal to regulate 
commerce within their borders would from time to time attempt 
to at least indirectly regulate commerce beyond their borders. Orig- 
inally, the Supreme Court was disposed to permit the states to regulate 
interstate commerce, as well as intrastate commerce on the grounds 
that the regulation of interstate commerce was incidental to the regu- 
lation of rates and services of the railways which was of domestic 
concern.* 

Thus, for the time being at least, the Court failed to take the posi- 
tion that the interstate transportation of persons and property was a 
matter of naional concern which required uniformity of treatment, 
and apparently following the reasoning that while the regulation ot 
interstate commerce was involved, state regulation through the lack 
of uniformity did not place a burden on interstate commerce. 

The increased importance of interstate commerce was recognized 
by the Court some ten years later in the Wabash case, in which the 
Court decided that the states might not regulate interstate commerce 
even though the Federal Government might not at the time see fit 
to regulate it.* 

Since the Supreme Court’s decision in the Wabash case in 1886, 
there has been no doubt about the supremacy of the Federal Govern- 





4 Munn v. Illinois, 94 U.S. 118 (1876). In the Munn ease, establishing the 
right of governmental regulation of carriers, Chief Justice Waite said: “The 
warehouses of these plaintiffs in error are situated and their business carried 
on exclusively within the limits of the State of Illinois. They are used as instru- 
ments by those engaged in State as well as those engaged in interstate commerce, 
but they are no more necessarily a part of commerce itself than the dray 
or the cart by which, but for them, grain would be transferred from one railroad 
station to another. Incidentally they may become connected with interstate 
commerce, but not necessarily so. Their regulation is a thing of domestic con- 
cern, and, certainly, until Congress acts in reference to their interstate relations, 
the State may exercise all the powers of government over them, even though in 
so doing it may indirectly operate upon commerce outside its immediate juris- 
diction.” The same reasoning was applied in Peik v. Chicago Ry. Co., 94 U.S. 
164 (1876), when the Chief Justice said: “The law is confined to State com- 
merce, or such interstate commerce as directly affects the people of Wisconsin. 
Until Congress acts in reference to the relations of this company to interstate 
commerce, it is certainly within the power of Wisconsin to regulate its fares, etc., 
so far as they are of domestic concern. With the people of Wisconsin this com- 
pany has domestic relations. Incidentally, these may reach beyond the State. 
But certainly, until Congress undertakes to legislate for those who are without 
the State, Wisconsin may provide for those within, even though it may indi- 
rectly affect those without.” 

5In its attempt to distinguish the Wabash case from some of the Granger 
cases decided some ten years earlier, the Court said. “By the slightest attention 
to the matter it will be readily seen that the circumstances under which a bridge 
may be authorized across a navigable stream within the limits of a State, for 
the use of a public highway, and the local rules which shall govern the conduct 
of the pilots of each of the varying harbors of the coasts of the United States, 
depend upon principles far more limited in their application and importance than 
those which should regulate the transportation of persons and property across 
the half or whole of the continent, over the territories of half a dozen States, 
through which they are ¢arried without change of car or breaking bulk.” 
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ment in the regulation of transportation which is interstate in char- 
acter, but the extent to which states may regulate intrastate commerce 
without interfering with or placing a burden upon interstate com- 
merce has been the subject of many judicial disputes. The decade 
from 1913 to 1923 probably marks the zenith of federal domination 
in the field of transportation regulation, as evidenced by the acts of 
the Congress and the decisions of the Supreme Court. Since 1923 
both the Congress and the Court appear to have moved in the direc- 
tion of giving the states more leeway in the regulation of intrastate 
commerce without finding such regulation burdensome to interstate 
commerce, or discriminatory to persons or localities in interstate 
commerce. 


After the Court, in the Wabash case, denied the right of the states 
to regulate interstate commerce, either directly or indirectly, even in 
the absence of Congressional action, the power of the Federal Govern- 
ment was progressively increased through legislation by the Congress 
and decisions of the Court until about 1923, when the Federal Govern- 
ment through the ICC had not only complete control over interstate 
regulation but almost equal control over intrastate commerce in the 
land transportation of persons and commodities, even though the 
Interstate Commerce Act provides that it is inapplicable to transporta- 
tion “wholly within one State.” It may be helpful to trace this 
expansion of federal control over intrastate commerce in the land 
transportation of persons and commodities. 

The beginnings of federal control over intrastate commerce in 
the field of railway transportation originated in the Minnesota and 
Shreveport cases of 1913 and 1914. In the Minnesota Rate cases® 
rate reductions on intrastate freight traffic ordered by the Minnesota 
Railroad and Warehouse Commission had reduced intrastate rates to 
Minnesota cities, such as Duluth, below the interstate level of rates 
to border cities, such as Superior, Wisconsin. Rail carriers serving 
border cities in Wisconsin and North Dakota reduced their interstate 
rates to the level of the intrastate rates of Minnesota. 

In its decision in the Minnesota Rate cases the Court held that 
the power of the state to regulate commerce within its borders was 
not confined to a particular part of the state but “to cities adjacent 
to its boundaries as well as to those in the interior of the State,” and 
consequently the carriers in interstate commerce had no recourse 
other than to follow the rate schedules prescribed by Minnesota for 
intrastate traffic, if the cities outside of Minnesota were to continue 
to compete with the cities across the border in the state. The Court 
did, however, indicate a way out of the dilemma, which was followed 
by the railways in the Shreveport case a year later. The Court noted 
that the finding that the intrastate rates were giving “an undue or 
unreasonable preference or advantage to one locality as against another, 
or subjecting any locality to an undue or unreasonable prejudice or 


6230 U.S. 352 (1913). 
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disadvantage, would be primarily for the investigation and determina- 
tion of the Interstate Commerce Commission and not for the courts.” 

In the Shreveport case’ it was charged that the railways in applying 
intrastate rates in Texas were unjustly discriminating in favor of 
traffic within the state as against similar traflic originating outside 
the state, principally in Louisiana. The ICC found the Texas rates 
to be giving an “unlawful and undue preference and advantage” to 
certain Texas cities. One of the grounds upon which the Com- 
mission order was attacked was that the Congress was without authority 
to control intrastate rates “even to the extent necessary to prevent 
injurious discrimination against interstate traffic.” 

In broad and sweeping terms the Supreme Court upheld the 
right of the Federal Government to reach out and order any changes 
necessary in the intrastate structure to remove the discrimination.* 
It was also apparent from the Court’s decision that the power of the 
Federal Government was over the removal of discrimination and 
that such discrimination could be removed by adjustments in either 
the intrastate or interstate rates. Since the ICC had approved the 
interstate rates in the Shreveport case, it might be presumed that they 
were reasonable and inferentially, that the intrastate rates were un- 
duly low. Actually, the Commission found the commodity rates 
prescribed by the state of Texas to be discriminatory, and the inter- 
state class rates from Shreveport to points in eastern Texas to be 
unreasonable, and ordered the latter reduced. 


That the Supreme Court decision in the Shreveport case paralleled 
the will of the majority of the Congress is shown in the wording of 
some of the sections of the Transportation Act of 1920. In the latter 
act the ICC was given extensive control over facilities, services, and 
rates of the railways. While Section 13 (3) provided for conferences 
and joint hearings with state regulating bodies on matters involving 
rates, fares, charges, classifications, etc., Section 13 (4) follows rather 
closely the reasoning of the Supreme Court in the Shreveport case in 
the protection of interstate rates and services from interference on 





7234 U.S. 342 (1913). 

8 “Tt is manifest that the State cannot fix the relation of the carrier’s inter- 
state and intrastate charges without directly interfering with the former, unless 
it simply follows the standard set by Federal authority... It is for Congress 
to supply the needed correction where the relation between intrastate and inter- 
state rates presents the evil to be corrected, and this it may do completely by 
reason of its control over the interstate carrier in all matters having such a 
close and substantial relation to interstate commerce that it is necessary or 
appropriate to exercise the control for the effective government of that com- 
merce.” (pp. 354-55) 


“There is no exception or qualification with respect to an unreasonable 
discrimination against interstate traffic produced by the relation of intrastate to 
interstate rates as maintained by the carrier. It is apparent from the legis- 
lative history of the act that the evil of discrimination was the principal thing 
aimed at, and there is no basis for the contention that Congress intended to 
exempt any discriminatory action or practice of interstate carriers affecting 
interstate commerce which it had authority to reach.” (p. 356) 
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the part of the states.” 

The observations of Senator Cummins, Chairman of the Senate 

Committee on Interstate Commerce, on Section 13 (4) are of interest: 
“The committee has attempted simply to express the decisions 

of the Supreme Court of the United States. We have not attempted 

to carry the authority of Congress beyond the exact point ruled by 

the Supreme Court.’ 

Section 15a of the Transportation Act of 1920 also broadened 
the scope of the responsibility of the ICC in fixing interstate rates 
and fares of the railways and permitted the Supreme Court in the 
Wisconsin Fares case" to find additional ground for setting aside purely 
intrastate fares. In substance the Court pointed out that the statutory 
two cents per mile passenger fares of the states were a burden upon 
interstate commerce. It was the responsibility of the ICC under 
Section 15a to prescribe rates which were remunerative for the carriers 
as a whole, rather than the discrimination of the intrastate rates against 
interstate rates such as found in the Minnesota and Shreveport cases, 
which formed the basis for the Court decision. In discussing the 
new responsibilities of the ICC under the Act of 1920, the Court 
observed: 

“If the rates, on which such receipts are based, are to be fixed 

at a substantially lower level than on interstate traffic, the share 

which the intrastate traffic will contribute will be proportionally 

less. If the railways are‘to earn a fixed net percentage of income, 

the lower the intrastate rate the higher the interstate rates may 

have to be. The effective operation of the act will reasonably and 

justly require that intrastate traffic should pay a fair proportionate 
share of the cost of maintaining an adequate railway system.”?!2 

Thus in the Transportation Act of 1920 the ICC was not only 
given wide latitude over the regulation of intrastate rates and charges 
but also over railway service through an expansion of the Esch Car 
Service Act of 1917 and over railway facilities through control of 
line extensions and abandonments. The latter was included in the 
Transportation Act of 1920 in order to protect the credit of the carriers. 
The control of the ICC over the abandonment of railway facilities 





9 Section 138(4), added in 1920, reads as follows: “Whenever in any such 
investigation the Commission, after full hearing, finds that any such rate, fare, 
charge, classification, regulation, or practice causes any undue or unreasonable 
advantage, preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate or foreign commerce on the other hand, 
or any undue, unreasonable, or unjust discrimination against interstate or 
foreign commerce, which is hereby forbidden and declared to be unlawful, it 
shall prescribe the rate, fare, or charge, or the maximum or minimum, or maxi- 
mum and minimum, thereafter to be charged, and the classification, regulation, 
or practice thereafter to be observed, in such manner as, in its judgment, will 
remove such advantage, preference, prejudice, or discrimination. Such rates, 
fares, charges, classifications, regulations, and practices shall be observed while 
in effect by the carriers parties to such proceedings affected thereby, the law 
of any State or the decision or order of any State authority to the contrary 
notwithstanding.” 

1059 Cong. Rec., (142-43). 

11 257 U.S. 563 (1922). 


12257 U.S. 563 (1922). 
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was affirmed by the Supreme Court in the Colorado Abandonment 
case™ and that of requiring extensions in the Oregon Extension case. 
By the enactment of the Transportation Act of 1920 and subsequent 
court affirmation of most of its provisions, the Federal Government 
was given almost complete control, even though it may have been 
indirect, over intrastate rates, services and facilities. The provisions 
of the Transportation Act of 1920 as approved by the Congress, and 
the approval of many of the more important of these provisions by the 
Supreme Court mark the peak of federal control in the field of con- 
current jurisdiction. The provisions of the Motor Carrier Act of 1935 
indicate that the Congress was less sure that the Federal Government 
should assume control of matters which in the absence of federal 
control might be handled by the states. 

Two sections of the Motor Carrier Act, one dealing with motor 
carrier rates and the other providing for joint boards, indicate a change 
of attitude on the part of the Congress. As indicated earlier, the 
Transportation Act of 1920 permitted the ICC to require that intra- 
state rail rates and fares be high enough so as not to be a burden on 
interstate commerce or discriminate against interstate commerce. In 
the Motor Carrier Act of 1935 the provision with respect to the 
fixing of intrastate rates was changed so as to remove this power of 
the ICC. Section 216(e) of Part II of the Interstate Commerce Act, 
which deals with the fixing of rates, fares and charges of common 
carriers by motor vehicle, provides “that nothing in this part shall 
empower the Commission to prescribe or in any manner regulate the 
rate, fare, or charge for intrastate transportation, or for any service 
connected therewith for the purpose of removing discrimination 
against interstate commerce or for any other purpose whatever.” 

From the above quotation, it is evident that it was the intention 
of the Congress to remove the control of the ICC over intrastate rates 
which had been exercised over railway charges by the Commission 
since the Shreveport decision and which also had been specifically 
incorporated with respect to railway rates and fares in the Transporta- 
tion Act of 1920. 

It also appears that the Congress intended to give the states more 
voice in the fixing of interstate rates and fares by motor carrier when 
provision was made in the Motor Carrier Act of 1935 for the establish- 
ment of joint boards. The desirability of some kind of cooperation 
between the ICC and the various state commissions has been recog- 
nized by some members of the ICC for many years. As early as 1908, 
Cc. C. McChord in addressing the National Association of Railroad and 
Utilities Commissioners pointed out that the necessity for coopera- 
tion and concerted action between the ICC and the state railway 
commissions had been advocated and approved by every convention 
of the Association since it had been organized in 1889. In 1916 





13 Colorado v. United States, 271 U.S. 153 (1926). 
. 14 Oregon Extension Case, 288 U.S. 14 (1933). 
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Chairman B. H. Meyer of the ICC, in a speech before the NARUC, 
also advocated a plan whereby the state commissions would be given 
an opportunity to participate in the deliberations and to assist in the 
formulating of final conclusions of the ICC. 


World War I interrupted the program of the NARUC for coopera- 
tion with the ICC, and it was not until after the Wisconsin Fares 
case in 1922 that any further action was taken. In the Wisconsin 
Fares case the Supreme Court suggested in its decision of February 
27, 1922, that “in practice, when the state commissions shall recognize 
their obligation to maintain a proportionate and equitable share ot 
the income of the carriers from intrastate rates, conference between 
the ICC and the state commissions may dispense with the necessity 
for any rigid federal order as to intrastate rates, and leave to the 
state Commissions power to deal with them and increase them or reduce 
them in their discretion.” Following this observation of the Supreme 
Court, the Chairman of the ICC addressed a letter to the President 
of the NARUC inviting a committee of the Association to confer 
with the ICC to formulate a plan of cooperation. In 1925 the NARUC 
and the ICC adopted a plan for cooperation between the ICC and 
the various state commissions, and presumably the two organizations 
still cooperate under this plan. It should be pointed out, however, 
that the rights and duties of each organization under this plan are 
not spelled out anywhere in any statute, and consequently they appear 
to have cooperated in joint hearings where similar issues were pending 
before the ICC and the various state commissions, and that state 
commissions have not sat with members of the ICC or its examiners 
in joint hearings where the states were advocates. 

It apparently has been the intention of the Congress to give the 
various state commissions some legal status in determining issues 
in the motor carrier field which may come before the ICC. Section 
205 (a) of the Motor Carrier Act provides for the establishment of 
joint boards for matters not involving more than three states.’ It 
should be noted that the submission of matters in Section 205 (a) to 
joint boards is mandatory on the part of the Commission and that 





15 Section 205(a) provides: “The Commission shall, when operations of 
motor carriers or brokers conducted or proposed to be conducted involve not 
more than three States, and the Commission may, in its discretion, when opera- 
tions of motor carriers or brokers conducted or proposed to be conducted involve 
more than three States, refer to a joint board for appropriate proceedings 
thereon, any of the following matters arising in the administration of this part 
with respect to such operations as to which a hearing is required or in the judg- 
ment of the Commission is desirable: Applications for certificates, permits, or 
licenses, the suspension, change, or revocation of such certificates, permits, or 
licenses; applications for the approval and authorization of consolidations, merg- 
ers, and acquisitions of control or operating contracts; complaints as to viola- 
tions by motor carriers or brokers of the requirements established under section 
204(a); and complaints as to rates, fares, and charges of motor carriers or the 
practices of brokers ... Orders recommended by joint boards shall be filed 
with the Commission, and shall become orders of the Commission and become 
effective in the same manner, and shall be subject to the same procedure, as 
provided in the case of orders recommended by members or examiners under 
section 17. 
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such joint boards are vested with the same rights, duties, and powers 
held by members or examiners of the ICC. Orders recommended by 
the joint boards become orders of the Commission and become 
effective in the same manner as recommendations by members or 
examiners of the Commission. 

A study of paragraphs (a) to (j) under Section 205 of the Moto 
Carrier Act of 1935 indicates that the Congress was not willing to 
permit cooperation between state and federal authorities in the regula- 
tion of motor carrier rates and services to be left on a voluntary 
basis and consequently laid down specific statutory provisions for 
mandatory cooperation. Section 205(f) of the Act authorizes the 
Commission to confer with or hold joint hearings with state authorities 
on matters arising under the Act and provides for office space for 
the use of joint boards.'® 

In 1940 the Congress further amended the Motor Carrier Act 
of 1935 when subparagraph (4a) was added to Section 204 (a) in 
which the ICC was required “to determine upon its own motion or 
upon application by a motor carrier, a state board, or any other 
party in interest whether the transportation in interstate or foreign 
commerce performed by any motor carrier or class of motor carriers 
lawfully engaged in transportation solely within a single state is in 
fact of such a nature, character or quantity as not substantially to 
affect or impair uniform regulation by the Commission of transporta- 
tion by motor carriers engaged in interstate or foreign commerce.” 
In those instances where the Commission made a finding of this kind, 
sub-paragraph (4a) of Section 204(a) further provided: “In any 
case where a motor carrier has become exempt from the provisions 
of this part as provided in this sub-paragraph, it shall not be con- 
sidered to be a burden on interstate or foreign commerce for a state 
to regulate such carrier covered by such exemption.” Thus, in the 
Motor Carrier Act the Congress as late as 1940 saw fit to go even further 
than it had gone in 1935 in giving the states a voice in regulating 
transportation within their own borders. 

In 1935 the Congress had given the states the right to regulate intra- 
state rates and fares of motor carriers without respect to the interstate 
levels of these charges. In 1940 it eliminated certain interstate 
carriers from federal regulation and turned the matter over to the 
states and in such instances where interstate operations were turned 
over to the states for regulation the Congress provided that any regu- 
lation of the carriers by the states under the exemptions set forth 
would not be construed as a burden on interstate commerce. 





16 Section 205(f) provides: “. . . From any space in the ICC Building 
not required by the Commission, the Government authority controlling the allo- 
cation of space in public buildings shall assign for the use of the national organi- 
zation of the State commissions and of their representatives suitable office space 
and facilities which shall be at all times available for the use of joint boards 
created under this part and for members and representatives of such boards 
cooperating with the Commission or with any other Federal commission or de- 
partment under this or any other Act...” 
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From the foregoing it may be seen that between 1920 and 1940 
the Congress saw fit to change its attitude toward the regulation of 
some forms of land transportation; and moved from the position taken 
in Section 13 (4) of the Transportation Act of 1920 in which the ICC 
was given almost complete control over intrastate as well as inter- 
state commerce to one in the Motor Carrier Act, as amended in 1940, 
wherein the states have been given complete control over rates and 
fares of intrastate carriers without regard to the interstate level and 
in certain cases have also been given control over the regulation of 
interstate motor carriers under certain conditions. 

In part, the attitude of the Congress with respect to the regulation 
of motor carriers refutes the contention of many that there has been 
a continuous trend since the early 1870's in the expansion of federal 
authority in the regulation of commerce in the United States. The 
action of the Congress in the regulation of motor carriers justifies the 
belief that, where local conditions are such as to require state control 
over transportation rates, services, and facilities, it is willing to waive 
federal control and to place the regulation in the hands of the various 
states. 

Not only has the Congress retreated from its position in 1920 when 
it passed the Transportation Act of that date, but the Supreme Court 
in 1945 sustained the intrastate fares ordered by the Public Service 
Commission of North Carolina as not being discriminatory or bur- 
densome to interstate commerce, even though they were materially 
lower than interstate fares, and applied to the use of the same facilities 
on the same trains used by persons traveling in interstate commerce. 
In reaching its decision the Court pointed out that: 

“Neither Section 13(4) nor any other congressional legislation 
indicates a purpose to attempt wholly to deprive the states of their 
authority to regulate intrastate rates... Intrastate transporta- 
tion is primarily the concern of the state. The powers of the ICC 
with reference to such intrastate rates is dominant only so far as 
necessary to alter rates which injuriously affect interstate trans- 
portation. ... 

“The effect of the ICC order under Section 13(4) automatically 
requires complete uniformity in intrastate and interstate rates. 
That argument is in short that under our national transportation 
system interstate travelers and intrastate travelers use the same 
trains; for a state to fix a lower intrastate rate than the interstate 
rate is therefore an undue advantage to intrastate passengers and 
unfair discrimination against interstate passengers. If Congress 
intended to permit such an oversimplified form of proof to estab- 
lish unjust discrimination then its requirement of a full hearing 
was mere surplusage. In fact it need to have provided for no 
hearing at all... .” 17 

The ICC based its contention that the rates required by the State 
of North Carolina were discriminatory, and also burdensome to inter- 
state commerce, on the fact that it had found the interstate rates of 





17 North Carolina v. U.S., 325 U.S. 507, 535 (1945) 
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2.2 cents per mile just and reasonable, and any rates on intrastate 
commerce less than the 2.2 cent level were unlawful for the reasons 
cited. The Supreme Court held that “the finding that interstate pas- 
sengers paid higher fares than intrastate passengers for the same facili- 
ties is an inadequate support for nullifying state rates on the ground 
that they constitute unjust discrimination against interstate pas- 
sengers.'’'® 

From this decision it appears that, in the absence of specific leg- 
islation to the contrary, intrastate rates and charges which are lower 
than interstate rates and charges for the same facilities are not in them- 
selves discriminatory against those using the facilities in interstate 
commerce, since in both the Wisconsin Fares case and in the North 
Carolina case the Supreme Court held that intrastate fares on a state- 
wide basis could not be set aside by the ICC on the grounds that 
they were discriminatory against persons and places in interstate com- 
merce. Whether such fares are a burden upon interstate commerce 
depends upon whether the rates in themselves are compensatory, a 
fact to be determined by the regulatory agencies, always subject to 
judicial review. 

FEDERAL REGULATION OF AIR TRANSPORTATION 


In framing the economic regulation of air transportation, the 
Congress went to some length to be specific in its regulatory provi- 
sions. Congress did not go so far in the economic regulation of air 
transportation in the Civil Aeronautics Act of 1938 as it went in the 
Transportation Act of 1920, when it gave the Federal Government 
control over rates, fares, regulations, etc., “the law of any State or 
the decision or order of any State authority to the contrary notwith- 
standing,” nor were the states specifically given control over the 
interstate operations of carriers under certain conditions as they were 
in the Motor Carrier Act in 1940. 

The Civil Aeronautics Act of 1938 gives the Federal Government 
control over air carriers, and the latter are defined as “any citizen of 
the United States who undertakes, whether directly or indirectly by 
a lease or any other arrangement to engage in air transportation,” 
and air transportation is defined as ‘interstate, overseas, or foreign 
air transportation or the transportation of mail by aircraft.” ‘Thus, 
in the economic regulation of air transportation, the Federal Govern- 
ment is definitely limited to interstate operations of air carriers, and 
nowhere is any reference made to the regulation of intrastate trans- 
portation by air either directly or indirectly by the Federal Govern- 
ment. The transportation of mail, whether intrastate or interstate is 
defined as air transportation over which the Federal Government 
exercises control. This is almost axiomatic, since the transportation of 
the mails has always been a federal function and cannot be delegated 


to the states. 





18 Jd. at 514. 
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Since the Congress was silent on the matter when the Civil Aero- 
nautics Act was passed, it apparently did not wish to give the Board 
authority to remove any discrimination which might arise to persons 
and places in interstate commerce because of different levels of intra- 
state and interstate rates, such as were provided in the Transportation 
Act of 1920. The Congress did, however, include in the Civil Aero- 
nautics Act somewhat parallel provisions with respect to the level of 
earnings and the fixing of rate levels of air carriers. The provisions 
for determining the levels of air carrier rates are not dissimilar to 
those of the Emergency Transportation Act of 1933. 


Section 1002 (e) requires the Authority to consider the following 
in determining the rates for the carriage of persons or property: 

The effect of such rates upon the movement of traffic; 

The need in the public interest of adequate and efficient trans- 
portation of persons and property by air carrier at the lowest cost 
consistent with furnishing such services; 

Such standards as respecting the character and quality of serv- 
ice to be rendered by air carriers as may be prescribed by or pur- 
suant to law; 

Inherent advantages of transportation by aircraft; and 

The need of each air carrier for revenue sufficient to enable 
such carrier, under honest, economical, and efficient management to 
provide adequate and efficient air carrier service. 

The present rule of rate making for railway transportation reads 
as follows: 

“In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other fac- 
tors, to the effect of rates on the movement of traffic; to the need, 
in the public interest, of adequate and efficient railway transporta- 
tion service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable the 
carriers, under honest, economical, and efficient management to 
provide such service.” 

The similarity of Section 1002 (e) to the above provision from 
The Emergency Transportation Act of 1933, suggests that the Con- 
gress did not evolve a new and distinct policy for the determination 
of air carrier revenues but adapted the policies prescribed for rail 
carriers to the needs of the air carriers. 


A review of the work of the Congress in providing economic regu- 
latory machinery for our various transportation agencies shows that 
it has not followed the same policy for all agencies, or the same policy 
continuously for any one agency. It is to be expected that this will 
continue to be the practice of the Congress; it will provide the machin- 
ery which appears necessary for each agency at any particular time, 
and continue to have an open mind with respect to the kind of 
economic regulation necessary for each transportation agency. Con- 
sequently, it must be presumed that the present economic regu- 
lation provided by the Congress for air transportation will be modified 
if it can be shown that a better plan is available. 
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ECONOMIC CONSIDERATIONS OF AIR TRANSPORTATION 


For many years the popular conception of air transportation has 
been that of long distance interstate and overseas operation by regu- 
larly scheduled commercial airlines. It is with these operations that 
the economic regulations of the Civil Aeronautics Act of 1938 have 
been principally concerned. ‘Those familiar with the air transporta- 
tion industry appreciate that many changes have taken place since 
1938 and that, at the present time, the long distance regularly sched- 
uled operations of the commercial airlines constitute only a part of 
the air transportation and traffic in the United States. 


The development of many additional airports during and since 
the war, the expansion of private flying, the very large growth of 
fixed-base operators, as well as the operation of irregular passenger 
and cargo services, have completely changed the air transportation 
industry. While many commercial operations are still predominately 
interstate and the average haul is undoubtedly much longer by air 
than by land, particularly in the field of passenger transportation, it 
is still true nevertheless that an appreciable amount of passenger 
and somewhat smaller amount of cargo business is now intrastate in 
its movement. The recent increase in feeder lines, growing out of the 
North Central, the Great Lakes, and the Southeastern cases, is indica- 
tive of the rise in what is essentially short-haul cargo and passenger 
transportation. There has also been an increase in wholly intrastate 
passenger operations, which do not come under the economic regu- 
lations set forth in the Civil Aeronautics Act. 


As a general rule, the long-haul operations of airlines have been 
the most profitable, since they connected cities of very large popula- 
tions with a maximum saving of time. It is natural that in the devel- 
opment of any industry the more profitable operations are exploited 
first and the less profitable ones last. It may be that there will be 
considerable further expansion in long distance commercial airline 
operations in the United States, but it appears more likely that much 
of the expansion in the years just ahead will lie in the fields of me- 
dium and short distance operation largely through the expansion of 
feeder and wholly intrastate short distance operations. It is also 
reasonable to believe that technological progress in the field lies as 
much in the future as in the past and that a by-product of our tech- 
nological advancement in the science of air transportation will be 
lower cost operations which will also bring about an increase in prof- 
itable medium and short distance air transportation facilities. 

It is also true that in the field of commercial airline operation the 
carriage of mail has contributed a considerable part to the earnings 
of the airlines and that relatively few lines in the past would have 
shown satisfactory operating profits without mail contracts. Yet we 
must not overlook the fact that an occasional operation has shown a 
profit without air mail pay. 




















STATE ECONOMIC REGULATION 141 


It is reasonable to suppose that if the air transportation industry 
is ever to become an important part of our transportation system it 
must be able to operate without substantial subsidies through air mail 
payments. In short, while air mail will undoubtedly constitute an 
important part of the revenues of many of our air carriers, it may be 
presumed that ultimately such payments will be related to the cost of 
transportation and will not be used to make up operating deficits 
incurred in passenger or freight operations. Over the longer term, 
ordinary postage rates will undoubtedly cover the cost of transporta- 
tion of mail by air, just as they presumably do in the transportation 
of mail by land. It does not appear either safe or reasonable to 
predicate a regulatory plan for the industry based on the assumption 
that the air transportation industry will always have to be subsidized 
through mail payments. If the industry is to take its place along with 
our other transportation facilities, it must be self-supporting, and any 
contemplated regulatory policy, either at the national or the state 
level, should be formulated on this assumption. 

During the past year we have seen a very rapid expansion in the 
transportation of cargo by air. It may be assumed that cargo will 
become an increasingly important part of the revenues of many air 
carriers. It also appears safe to assume that much of the cargo trans- 
portation may be relatively short distance transportation in compar- 
ison with that of the present day. 

Looking to the future then, and in planning for the regulation 
of an industry, we may anticipate that the non-scheduled and also the 
non-commercial part of air transportation will become increasingly 
important, that shorter and shorter hauls will become profitable, that 
the carriage of mail—at least unitwise—will become decreasingly im- 
portant, and that the handling of cargo will become increasingly im- 
portant. All these developments in the field of air transportation, 
which will take place very rapidly, point to an increasing need on 
the part of the states to consider the feasibility of increasing their 
part in the economic regulation of air transportation within their 
borders. 


STATE REGULATION OF AIR TRANSPORTATION 


There are many well-informed persons, both within and without 
the industry, who shudder at the thought of any expansion in the 
regulation of the industry at the state level. Some very carefully 
worded arguments have been presented which reached the conclusion 
that the Federal Government should not only regulate interstate air 
transportation but should have control of all economic regulation of 
air transportation whether interstate or intrastate. This attitude is 
unfortunate for the future development of the industry and may lead 
to competitive regulation on the part of the states and the Federal 
Government. It is within the discretion of the Congress to preempt 
the field of concurrent jurisdiction in the air transportation industry 
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if it chooses to do so; there is nothing, however, to prevent the states, 
if they choose to do so, from regulating that part of the air trans- 
portation industry which is purely intrastate. The rather consistent 
attitude of the Supreme Court over the past 25 years, as shown in the 
Wisconsin Fares case and in the North Carolina case indicates that 
the states may legally regulate the intrastate charges and operations 
of airlines even though those regulations discriminate against the 
interstate operations of these same carriers, notwithstanding recent 
expressions by the Supreme Court in United States v. Wrightwood 
Dairy’® and Wickard v. Filburn.*° 

Inasmuch as there is nothing in the Civil Aeronautics Act of 1938 
which gives the Federal Government any specific economic control 
over intrastate air transportation as such, the growth of intrastate air 
transportation may make it desirable that the states regulate the 
latter to prevent undue discrimination against interstate air carriers 
by intrastate carriers. On the other hand, the states can easily go 
too far in the economic regulation of air transportation within their 
borders and, in so doing, duplicate much of what is being done by 
the Federal Government at the interstate level. It is doubtful whether 
practices such as requiring interstate operators to obtain certificates 
of public convenience and necessity from state regulatory bodies for 
those points which they serve within the state as a part of their inter- 
state operations, or requiring interstate operators to file copies of 
interstate rates and charges with the state regulatory body serve any 
useful purpose. 

In taking this position, it is recognized that the states have 
original jurisdiction over intrastate commerce and furthermore they 
have authority to establish statewide intrastate rate levels even though 
such rate structures may discriminate against interstate rates along the 
border points." It is also recognized that there is nothing in the 
Civil Aeronautics Act of 1938 which prevents a state from applying 
such economic regulations as it feels justified in regulating wholly 
intrastate air transportation. The development of air transportation 
since World War II has been largely an expansion of additional local 
stops on trunk line carriers, the addition of many thousand miles of 
feeder line operations, and the inauguration of charter service and 
contract cargo service. To a very large extent this has introduced 
many flight segments and irregular operations which are intrastate, 
or nearly so, in character. The extent to which a state may wish to 
exercise economic regulation over the intrastate operations within 
its borders will doubtless be governed by the stage of development 
of the air facilities and the position of the regulatory body toward 
economic regulation of intrastate air transportation. If the develop- 
ment of intrastate air transportation follows the pattern of land 





19 315 U.S. 110 (1942). 
20317 U.S. 111 (1942). 
21 See note 6, supra. 




















STATE ECONOMIC REGULATION 143 


transportation it may be presumed that ultimately all states will 
engage in the economic regulation of intrastate operations. On the 
other hand, it is recognized by many that the development of air 
transportation, particularly at the local and state level, will be acceler- 
ated if it encounters only a minimum of economic regulation. In 
short, economic regulation where necessary at the state level should 
follow rather than precede the development of intrastate air transpor- 
tation. 

It should be the goal of the states in the regulation of intrastate 
operations to supplement federal regulations of interstate air trans- 
portation and in so doing improve federal regulation. Where a state 
regards economic regulation of intrastate operations essential within 
its borders, it should undertake such regulation with the idea of 
supplementing, rather than competing with, federal regulation of 
interstate air transportation. At the present time, some states have 
economic regulatory laws which do little more than duplicate the 
economic regulations of the CAB and which require interstate air 
carriers to meet the regulations of the state in addition to those of 
the CAB. There seems to be little to be gained in state economic 
regulation of this kind and such state laws should be modified or 


repealed. 


ECONOMIC REGULATION Dores Not NEED To BE UNIFORM 


There has been a tendency on the part of most proponents of 
complete federal economic regulation of air transportation to hold 
that economic regulation and safety regulation have to go hand in 
hand. At the same time, the proponents of complete federal economic 
regulation have suggested that safety regulation, because of the physi- 
cal size of total safety regulation, should be delegated wholly or in 
part to the various states. This view, which recurs time and again 
in the press, is not only inconsistent, but it is also contrary to the 
facts demonstrated by experience. 

Inasmuch as this study is concerned with economic regulation and 
does not make any critical analysis of safety regulation at either the 
state or national level, no exhaustive examination will be made of 
the relative merits or shortcomings of safety regulation under state 
control rather than federal control. It is sufficient to note in passing 
that economic and safety regulation as a whole do not necessarily 
go hand in hand. It is true, of course, that there are economic limits 
to safety, and safety may often be affected by economic conditions 
and even economic regulation; they do not, however, have to stem 
from the same source. The experience of the Federal Government 
with the Air Safety Board before the reorganization orders of 1940, 
and the experience since that date, indicates the folly of maintaining 
that both economic and safety regulation must be under the direct 
control of a single agency. 

On the whole, safety regulation in the air is little different in 
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character from safety regulation on land. The hazards of air trans- 
portation, due to high speeds, the inability of the fixed wing type 
plane’ to sustain itself in flight below certain speeds, and the high 
probability of loss of life and property damage accompanying aircraft 
accidents, have made safety standards higher, and traffic regulations 
more rigid in the air than on land, but the principles of regulation 
have remained much the same. 

It is desirable that some parts of our safety regulation in the air 
be uniform throughout the country. The necessity of uniformity 
in regulation has long been one test applied by the Supreme Court 
in determining whether some kinds of regulation should be by the 
Federal Government or left to the states. Safety regulation as applied 
in the air may be summarized under four heads: Competence of op- 
erators; airworthiness of aircraft; safe operation of aircraft, and the 
promulgation and enforcement of rules designed to promote safety. 
Competence of operators, and airworthiness of aircraft should not be 
influenced by geographic factors and consequently should be uniform 
throughout the nation. To a large degree the safe operation of air- 
craft, and the promulgation and enforcement of rules designed to 
promote safety should vary but little because of geographic or traffic 
factors for aircraft of the same type or engaged in the same type of 
service. There may be some merit in the decentralization of the 
enforcement of safety, but there is little to be said in favor of vary- 
ing standards of safety because of decentralization. Thus safety regu- 
lation as a whole should be uniform, and in the interest of unifor- 
mity much of it must be at the federal level. On the other hand, there 
is no compelling reason why economic regulation should be uniform 
throughout the nation, consequently, no reason why it should be 
wholly under the control of the Federal Government. 


STATE REGULATION Witt Nor DisPLACE FEDERAL REGULATION 


Too many proponents of complete federal economic regulation ot 
air transportation have taken the position that either federal or state 
regulation must be exclusive and that any economic regulation at the 
state level would be incompatible with a sound federal regulatory 
program. This is a position which seems unwarranted, since there is 
no reason why state regulation may not supplement federal regulation. 
The air transportation industry is rapidly approaching the status of 
the motor transportation industry, since within limits airlines are 
free to choose their routes; operators may engage in unscheduled 
and irregular operations; may furnish either contract or common 
carrier services: and some even engaged in performing local services. 
At the end of 1947, there were, for example, nearly 2000 non-sched- 
uled operators certificated by the CAB. These operators owned 
nearly 4500 aircraft, and employed nearly 8500 pilots. There were 
also at the end of the year nearly 200 firms engaged in industrial 
flying, as distinguished from non-scheduled air carrier operation. Also, 
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at the end of 1947 there were about 90,000 personal planes registered 
as compared to less than 15,000 in 1939. 

In its regulation of motor carriers the Congress has seen fit to 
give the states wide latitude in assisting in the program. The debates 
in the Congress at the time of the passage of the Motor Carrier Act 
indicated that a majority believed that state participation was vital 
in order to make the regulatory program flexible and adaptable to 
local needs and local circumstances. The Congress appreciated that 
national regulation is prone to be average regulation not fitted to the 
needs of any particular section of the country. 

Title IV of the Civil Aeronautics Act limits the economic regu- 
lation by the CAB to air carriers engaged in air transportation, and 
air transportation is defined in paragraph 10 of Section | in Title I 
as interstate, Overseas, or foreign air transportation or the transporta- 
tion of mail by aircraft. The implication of this definition appar- 
ently is that any carrier transporting mail is subject to economic 
regulation by the CAB. Under paragraph 21 of this Section how- 
ever, interstate air transportation is defined as the carriage by aircraft 
of persons or property as a common carrier for compensation or 
hire, for the carriage of mail by aircraft in commerce between the 
District of Columbia and the various states or among the various 
states or between places within the same state over any air space 
outside of that state. It would appear in reading paragraph 10 and 
paragraph 21 of Section | that it was not the intention of the Congress 
to define the carriage of mail as interstate commerce but to give 
the CAB economic control over all common carriers by air engaged 
in interstate transportation and of all air carriers transporting mail 
whether such operations were interstate or intrastate. 

It is quite evident that the Congress did not intend, and, in fact, 
did not give the CAB any economic control over air carriers operat- 
ing wholly in intrastate commerce if they were not engaged in the 
transportation of mail. Certificates of public convenience and _neces- 
sity from the CAB were provided by the Congress in order that the 
Federal Government might exercise control over all common carriers 
engaged in the transportation of mail. Congress apparently took this 
precaution on the theory that air mail payments would be used to 
subsidize air transportation during its developmental stage. Once 
common carrier air transportation reaches an economic position 
wherein air mail payments need only to cover the cost of transporta- 
tion to the air carrier, there would no longer be any valid reason to 
require air lines transporting mail to have certificates of public con- 
venience and necessity from the CAB if such carriers Were not en- 
gaged in interstate air transportation. 

Only as long as we use air mail payments to subsidize air trans- 
portation does there appear to be any reason for economic regulation 
by the CAB of air mail carriers whose operations are intrastate. Once 
the air transportation industry becomes self sufficient, there should 
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be no relationship between the transportation of mail and economic 
regulation by the CAB. In short, the transportation of mail by air 
carriers should not influence their regulation by the CAB any more 
than the transportation of mail by railways affects the economic regu- 
lation of rail carriers by the ICC. 

While Section 205(b) of the Civil Aeronautics Act permits co- 
operation between the federal regulatory agencies and the various 
state and local agencies, it is significant that this section is permissive 
only and not mandatory. A similar situation has prevailed in the regu- 
lation of railway transportation since 1887, and no real cooperation 
between the state regulatory agencies and the ICC has ever developed 
in that field. On the other hand, in the regulation of our motor 
carriers, it is mandatory that much of the work be delegated to joint 
boards at the state level, and this has permitted, or at least will 
permit, the states to have an important voice in the regulation of 
motor carriers. 

Wuat SHouLp THE Srates Do? 

We now come to the point where we may raise the question: What 
should the policy of the states be with respect to the regulation of air 
transportation? We may well break down this general inquiry into 
several parts for the purpose of analysis. Such questions arise as: 
What powers do the states have over the regulation of the transpor- 
tation of persons and property by air? What are the states now 
doing in the field of economic regulation of air transportation? What 
should the states be able to do in this field from the standpoint of 
promoting the maximum use of air transportation by the public? 
What are some of the ways: by which present economic regulation 
at both the state and national level can be improved? 

The states under the Constitution of the United States have always 
had original jurisdiction in the regulation of intrastate transportation 
by land, and undoubtedly the same is true with respect to air trans- 
portation. Apparently, it was the intent of the Congress to give the 
states something more than original jurisdiction over intrastate air 
transportation when it passed the Civil Aeronautics Act of 1938, since 
the language is specific in confining the jurisdiction of the Federal 
Government under the act to the regulation of interstate transporta- 
tion. In the field of land transportation the Supreme Court for 
nearly twenty-five years from the Minnesota Rate cases to the JCC v. 
North Carolina case, has jealously guarded the rights of the states 
over the commerce wholly within their borders. It may be antici- 
pated that the Court will do not less than this in the regulation of 
intrastate air transportation. 

Apparently, there are people in high places, who have convinced 
themselves that there is something peculiar to air transportation which 
should not make it subject to the same statutes that govern the regu- 
lation of land transportation. Some would go even further, and at- 
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tempt to amend the Constitution by statute, taking away the right 
of the states to regulate intrastate air transportation within their bor- 
ders, even though such regulation would not extend into the field of 
concurrent jurisdiction because of interference with, or being a bur- 
den upon interstate commerce. The legislation introduced in the 
recent session of the Congress which would define commerce in the 
regulation of air transportation as domestic and foreign, and give 
the Federal Government control over both, is an example of trying to 
amend the Constitution by statute.??_ Obviously such legislation would 
not only be unfortunate regulatory policy, but would be clearly un- 
constitutional.?* 

It is difficult to summarize what the states are doing in the field of 
economic regulation of air transportation. Some states have set up 
aeronautic commissions with widely varying powers over the regulation 
of air transportation within their borders. Other states have turned 
over the work of regulating air transportation to the same agencies that 
regulate land transportation, usually public service commissions. Here - 
again, the powers of the public service commission over the regulation 
of air transportation vary widely among the states. The one outstand- 
ing fact which arises from the study of the regulation of air transporta- 
tion by the various states is the wide difference in the methods used and 
the powers exercised by the regulatory commissions. 


Two things are apparent from a study of the present regulatory laws 
applying to air transportation which are in effect in the various states: 
one is the need for a separate agency in each state which can confine its 
activities entirely to the regulation and promotion of air transportation 
within the state. Second, is the need of a uniform general overall pol- 
icy on the part of the states in the regulation of air transportation 
within their borders. 


If it is desirable that federal regulation of air transportation be han- 
dled exclusively by an agency divorced from any connection with the 
regulation of land transportation facilities, and few question the advisa- 
bility of this arrangement, then it appears most essential that regulation 
at the state level also be handled by an agency concerned only with air 
transportation. Whether safety regulation at the state level, insofar as 
the states may engage in safety regulation, should be handled by the 
same agency that handles economic regulation, is a matter for each state 
to determine, but it appears logical that the agency handling economic 
regulation will also be the best qualified state organization to handle 
safety regulation. 





22 See C. F. Cornish, Digest of Aeronautical Legislation, 80th Cong., 1st Sess. 
Report, Legislative Committee, NASAO, Fort Worth, Tex., Oct. 26, 1947. 


23H. R. 2337, for example, would give the Federal Government complete 
control over economic regulation, and would prohibit economic regulation by the 
states. To the writer’s knowledge no member of the CAB has gone on record 
opposing any of the bills before the Congress which would give the Federal 
Sonerenee complete control over all air commerce, whether interstate or intra- 
state. 
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In the regulation of air transportation at the state level, whether 
such regulation be economic or safety, there is much to be said in favor 
of a uniform policy on the part of the states in the handling of many 
matters which arise from day to day. Maximum progress will be made 
in this direction if such state agencies work thru a single national 
organization, such as the NASAO, and if the latter needs to work with 
only a single agency in each state whose sole duties are concerned with 
the development and regulation of aviation and air transportation 
within the state. 

Each state should have a full time commissioner, board, commis- 
sion, department, or equivalent organization, whose sole duties should 
be to foster the development, and to regulate aviation and air transpor- 
tation within the state. Now, regulation can mean many things, and 
may go as far as to duplicate at the state level practically everything 
which is done by the Federal Government at the national level. Obvi- | 
ously, there should be no overlapping of functions of state and national 
air regulatory agencies; federal regulation should stop where state regu- 
lation begins, and vice versa. Economic regulation of motor carriers 
since the passage of the Motor Carrier Act of 1935 has worked quite sat- 
isfactorily from the standpoint of both the regulatory agencies and the 
regulated carriers. There appears to be no reason why air transporta- 
tion cannot be regulated with equal facility by the states and the Fed- 
eral Government. 

Doubtless, air transportation will become much more important in 
the Mountain and Pacific Coast states, and in the Southwest, than in 
Middle Atlantic and New England States, and a state such as California, 
may have a much greater interest in the economic regulation of intra- 
state air transportation than Rhode Island, for example. In order that 
the newest of the transportation industries may not be retarded by regu- 
latory agencies essentially not airminded, economic regulation should 
not be under the control of a state agency whose principal duty is the 
economic regulation of land transportation facilities. 

If we assume that the various states become actively engaged in the 
regulation of aviation and air transportation within their borders, then 
it should follow that the state regulatory agencies will have considerable 
traffic with the federal regulatory agencies, such as the CAB, for exam- 
ple. From the standpoint of the work of the CAB and other federal 
aviation organizations, there is much to be said in favor ,of a single 
agency within each state which is solely responsible for the regulation 
and development of aviation within the state. 

Apart from the development and regulation of aviation activities 
which are wholly local or not more than state-wide in their operation, 
the principal interest of the states is in seeing that each community has 
the best air transportation facilities that its economic conditions and 
geographical location will permit. This means that the states need to 
have a considerable part in the determination of air routes within their 
borders whether such routes are intrastate or interstate. 
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Route DETERMINATION 


There are some very practical reasons for giving the states some 
voice in route determination. It was recognized when the Motor Car- 
rier Act of 1935 was passed that the states were in a better position to 
determine motor carrier routes within their areas than was a single fed- 
eral commission sitting in Washington. The proper determination of 
transportation routes requires considerable familiarity with local condi- 
tions, and only the states are in a position to be entirely familiar with 
local conditions. The granting of certificates of public convenience 
and necessity to air carriers by the CAB within recent months bears out 
the wisdom of the provisions of the Motor Carrier Act which gives the 
states some voice in Motor Carrier route determination. Almost a 
year ago the CAB authorized 34 stops for a three-year feeder line opera- 
tion when there were not adequate airports at all stops. Today only 16 
of the 34 stops authorized at that time have adequate airports. 

How completely the needs of a state for adequate trunk line and 
feeder line air service may be disregarded by the Civil Aeronautics 
Board is illustrated by the experience of the State of Minnesota in the 
North Central case.2*_ Given permission, upon request, to intervene in 
the North Central case, the State of Minnesota requested: (1) An ade- 
quate feeder line service for some 39 communities in the state other 
than the Twin Cities and Duluth; and (2) direct single carrier service 
between the Twin Cities and the principal eastern seaboard cities, Flor- 
ida points, the Gulf cities, and Pacific Coast points. At the time of fil- 
ing the brief, the Twin Cities had single carrier service to New York, 
New Orleans, and Portland-Seattle. The decision of the CAB in the 
North Central case did not provide any additional single carrier service 
to Atlantic Coast, Florida, Gulf Coast, or Pacific Coast cities, thus leav- 
ing the twelfth largest metropolitan area in the United States with 
single carrier service to only New York, New Orleans, and Seattle-Port- 
land. Aside from New York City, the cities of New Orleans, and Seat- 
tle-Portland, from a traffic standpoint must be of much less importance 
to the Twin Cities than a majority to which single carrier service was 
requested in the brief filed by the State of Minnesota. 

In relation to the feeder line service requested, the decision of the 
CAB in the North Central case was even less satisfactory to the State of 
Minnesota than the decision with respect to trunk line services. Three 
feeder line services, lowa Airplane, Parks Air Transport, and Wiscon- 
sin Central Airlines, operating extensive route mileages in other states 
were given appendages to their existing routes extending slightly into 
the State of Minnesota. 

Apart from the metropolitan areas of Duluth and Rochester, which 
were given stops on trunk lines, only 14 cities in the group of 39 having 
metropolitan area populations from 10,000 to 50,000 were awarded 
feeder line services. The 14 cities were grouped along the eastern bor- 








*47 CAB 639 (1946). 
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der of the state, leaving the central area and the northern, western and 
southern borders without feeder line service, either among themselves 
or with other metropolitan areas in adjoining states. Wisconsin Cen- 
tral Airlines was given six stops on the extension of its line from Du- 
luth to the Twin Cities. Parks Air Transport was given two cities not 
having trunk line service on its extension from Chicago to the Twin 
Cities. Iowa Airplane was given three non-trunk line stops on its 
extension into the Twin Cities from Omaha.”° 


Apparently the State of Minnesota presented its case completely and 
adequately in the beginning, and subsequently followed its original 
presentation as far as it legally could do so. A more than fifty page 
brief with exhibits was presented to the examiners at the Des Moines 
hearings. Exceptions were taken to the examiner’s recommendations, 
and a brief was filed to support the exceptions. Finally, a petition was 
filed by the Department of Aeronautics of the State of Minnesota for 
rehearing, reargument, and consideration.”°* 

In the original decision the majority of the Board pointed out that 
nothing could be gained from a discussion of all the feeder services pro- 
posed in the North Central case. Said the Board: 

“We are obligated by the Act to develop an air transportation 
system properly adapted to the needs of the commerce of the United 
States and the Postal Service, and accordingly it is incumbent upon 
us to determine what additional air services are needed in this area 
rather than the necessity for each of the proposed routes.”?® 

Feeder line service was also denied in some cases, because in the 
opinion of the Board, land transportation facilities were adequate. 
Note that the Board found facilities and not necessarily services ade- 
quate. One of the controlling reasons why the Congress placed the 
control of air transportation in the hands of a board not engaged in the 
regulation of land transportation facilities was to avoid the stifling of 
the industry by legally adequate land transportation facilities. 

The appeal of the State of Minnesota for a rehearing was handled 
by the Board in its Supplemental Opinion on July 22, 1947, in these 
words: 

“In considering new route applications, the Board welcomes the 
advice and assistance of states, municipalities and communities 
located in the area under consideration. Such groups can furnish 
relevant factual information and can counsel the Board as to the 
types of service they believe would provide the greatest public 
benefits. In deciding such cases the Board gives great weight 
to the representations so made. 


“However, air transportation is essentially interstate in scope, 
and consequently to promote the public interest the establishment 





25 Several feeder line stops serve more than one city. 

25a The original brief was filed June 15, 1945, the brief to support the excep- 
tions to the examiners’ report was filed on April 26, 1946, and the petition for 
rehearing on February 19, 1947. The original opinion by the CAB was handed 
down by the Board on December 19, 1946, and a supplementary opinion denying 
the petition for a rehearing was given by the Board on July 22, 1947. 
26 See note 24 supra. 
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of local routes must be done on an interstate basis.’”*7 In short, 
local feeder service is of no concern to the states in which it is 
located. Again “Before arriving at our original decision, we gave 
thorough consideration to the representations of the State of 
Minnesota with respect to the needs of that State for additional air 
service. We decided that additional air service for Minnesota 
should be established in the manner set forth in our original opin- 
ion for the reasons therein stated. The present petition of the 
State of Minnesota contains no allegation of error, new facts, or 
changed conditions which would justify reconsideration of our 
opinion and order of December 19, 1946.”25 


The experience of the State of Minnesota in the North Central case 
may not be typical of that of all states, but it does indicate, whether or 
not typical, that the states have virtually no voice in the determination 
of the kind of air transportation services which they are allotted by the 
CAB. 

Under Section 2 of Title I of the Civil Aeronautics Act of 1938, the 
CAB is charged with the duty of ‘““The encouragement and develop- 
ment of an air transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce of the United 
States, of the Postal Service and of the national defense; ...” Feeder 
lines in general are unrelated to the foreign commerce of the United 
States, and only indirectly related to our national defense. They are, 
however, related directly to the domestic commerce of the United 
States, and especially to the intrastate commerce of the states within 
which they operate. For this reason, the states concerned, individually 
or jointly, should have the principal voice in the location of feeder line 
services. Thus, air transportation may be “essentially interstate in 
scope” if taken as a whole, but feeder lines such as requested by Minne- 
sota are not “essentially interstate in scope’ and do not have to be 
established on interstate basis “to promote the public interest.” To 
properly adapt air transportation to the present and future needs of the 
domestic commerce of the United States, feeder lines and some trunk 
lines, must be located to meet the needs of the communities in the 
states which they serve. To do this, the CAB must give more than the 
lip service to the states provided in Section 205 (b) of the Civil Aero- 
nautics Act of 1938. 


The Civil Aeronautics Act should be amended to require the Board 
to give due consideration to route locations and airway patterns within 
each state as recommended by the recognized air transportation regula- 
tory authority of the state. 


Air Transport Service 


The states also should be given more control over the kind of air 
transportation facilities and services which they need. At the present 
time, the states have virtually no control over the kind of air transporta- 





*7 North Central case, Supplemental Opinion, 7 CAB—Doc. 415 July 22, 
p. 6 - 
28 Ibid. 
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tion services which the lines crossing their borders may offer within 
each state. Under the procedures set up by the CAB, states may only 
take part in proceedings as complainants under Section 1002. A state 
may not intervene in a case involving the certification of routes or the 
establishment or modification of services by the air carriers if the CAB 
objects to such intervention. The Civil Aeronautics Act should be 
amended to permit a state intervening in any proceedings before the 
Board with rights and privileges equal to those of any other party to the 
proceedings. Such intervention should not lie within the discretion of 
the CAB, and the acquisition of such a right on the part of the states 
should not be contingent upon the surrender of their original jurisdic- 
tion over purely intrastate air transportation. 


Adequacy of feeder or local services shouid be another matter about 
which the CAB should be required to give due consideration to the rec- 
ommendations of the aviation regulatory agency of each state affected 
by the services. 


RATES AND CHARGES ON INTRASTATE AIR TRANSPORTATION 


The states should continue to have the right, as apparently they 
now have, to fix such rates and charges as appear just on intrastate pas- 
senger and cargo transportation. It is recognized that so long as mail 
payments are available to be used to supplement the earnings of any 
carrier that are unsatisfactory, intrastate rates and charges established 
by any state will always have to be high enough not to be a burden on 
interstate commerce. 


SEPARATE STATE AVIATION AGENCIES 


It is highly important that the various states not only set up separate 
organizations for the economic regulation of air transportation within 
their borders but that the states as a group through a recognized na- 
tional organization such as the NASAO agree on a general overall pol- 
icy with respect to state economic regulation of air transportation. It is 
recognized that the amount of economic regulation at the state level 
should be held toa minimum and that the states through their national 
organization prevent the kind of state economic regulation in the air 
transportation field which grew up in the land transportation field 
prior to the Transportation Act of 1920 and the Motor Carrier Act of 
1935. Once air transportation approaches maturity, there may be need 
for more detailed economic regulation at the state level, but that time 
has not yet arrived and the need should exist before the regulation is 
effected. 

As indicated earlier, at the present stage of air transportation devel- 
opment. the states are interested in seeing that it develops properly and 
naturally within each state and that airways and commercial airline 
routes are set up to fit local conditions within each state. These things 
can be accomplished by relatively minor changes in the Civil Aeronau- 
tics Act. 
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Joint Boarps 


It has been suggested in some quarters that joint boards be set up 
for the regulation of air transportation much like those now function- 
ing under the Motor Carrier Act. There appears to be a valid legal 
objection to this procedure. Since joint boards working in cooperation 
with a federal agency become a part of that agency in the determination 
of economic matters appearing before it, they may not question the 
validity of the agency’s decisions in court. It would, of course, follow 
that the decision of the joint board could be overruled by the federal 
agency such as the CAB for example. If a joint board were overruled 
by the federal agency, and frequently this would happen, the states in- 
volved in the joint board decision would be unable to appeal the deci- 
sion of the federal agency to the court. For these reasons, it appears 
desirable that the states’ position be strengthened by giving them full 
rights as interveners, and consequently the right of court appeal. 
Furthermore, the establishment of a single full time exclusive aviation 
agency within each state will permit cooperation of such agencies in the 
prosecution before the Board of matters of interest to more than one 
state, such as feeder line services, local services, etc. So long as such 
cooperation is not made a part of the legal machinery of the Civil Aero- 
nautics Act, cooperative action before the Board will not waive the le- 
gal right of the states to appeal a decision of the Board to the courts. 

It is evident, from the rather long and complete history of state and 
federal regulation of land transportation, that the rights of the Federal 
Government and the various states have been clearly determined by the 
Supreme Court in interpreting the many state and federal statutes 
which have been enacted for the regulation of land transportation. 
There is little reason to believe that even such matters as national de- 
fense and mail subsidies will greatly change the pattern of regulation in 
the field of air transportation from that of land transportation. 

The modification of the Civil Aeronautics Act as indicated along 
with the establishment in each state of a separate aeronautical agency, 
and the agreement among these agencies on a uniform regulatory pol- 
icy at the state level, should give the states all the authority which they 
need in the regulation of air transportation, and at the same time pro- 
tect state rights and avoid unnecessary duplication of regulation. A 
policy of this kind should have the wholehearted support of the air 
transport industry. 


CONCLUSIONS 


1. In the area of concurrent jurisdiction the Congress has not 
given the Federal Government the same authority over each form 
of land transportation. 

2. In the regulation of air transportation the Congress has not 
followed the policy set forth in the regulation of either railways or 
motor carriers. 
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3. A careful study of Congressional action and court decisions 
does not show that the trend of regulation in the field of transpor- 
tation has been characterized by a steady expansion of federal 
authority and a contraction of state authority. 

4. The United States Supreme Court has carefully guarded the 
right of the states to regulate transportation within their borders, 
even when such statewide regulation may have resulted in discrim- 
ination between intrastate and interstate commerce along state 
lines. 

5. The states have original jurisdiction over intrastate com- 
merce, whether on land or in the air. 

6. There is nothing in the Civil Aeronautics Act of 1938 which 
gives the CAB any indirect control over intrastate air transporta- 
tion other than through the control of air mail carriers. 

7. Because of the expansion of local passenger and cargo serv- 
ices and the extension of feeder lines, intrastate air transportation 
is becoming an increasingly important part of total air transporta- 
tion. 

8. Due to the growth of feeder lines, serving one or several 
adjacent states, local considerations rather than national airway 
patterns should determine feeder line routes and services. 

9. Each state should have a single full time agency whose sole 
responsibility should be the development and regulation of avia- 
tion and air transportation within the state. 


10. Intrastate air rates, charges and services should be under 
the exclusive control of the single state agency. 

11. Beyond the determination of financial competency for 
intrastate operation, regulation of financial and corporate matters 
pertaining to air carriers should not be undertaken by the states. 

12. State laws providing economic regulation overlapping eco- 
nomic regulation by the Federal Government should be repealed. 

13. The Civil Aeronautics Act of 1938 should be amended to 
require the CAB to give due consideration to the recommenda- 
tions of the recognized aviation regulatory agency of a state in the 
establishment of airline routes or segments of routes within the 
state, and in the determination of adequate air transportation serv- 
ices for the communities of the state. 

14. The Civil Aeronautics Act should be amended to permit 
state intervention in any proceedings before the Board with rights 
and privileges equal to those of any other party to the proceeding. 
Such intervention should not be within the discretion of the CAB, 
nor should the right to intervene in any way impair the control of 
intrastate air commerce by the state. 

15. Maximum progress will be made in the efficient control of 
air transportation at the state level as this activity of the state agen- 
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cies is coordinated through a single national organization such as 
the NASAO. 

16. Any modification of the Civil Aeronautics Act of 1938 en- 
acted for the purpose of giving the states a voice in the develop- 
ment of an adequate system of domestic air transportation in the 
United States, should not provide for the establishment of joint 
boards as is provided in the Motor Carrier Act of 1935. 

17. States should cooperate in protecting their rights before 
the CAB, but such cooperation should not become by statute a 
part of the legal machinery of the CAB. 

18. Economic regulation at the state level should follow rather 
than precede the development of intrastate air transportation. In 
most states, economic regulation is probably not justified at the 
present time. The immediate concern of the states should not be 
with the economic regulation of intrastate air transportation, but 
with some modification of the Civil Aeronautics Act so as to give 
the states a voice in air route pattern determination and the kind 
of air transportation which their communities shall have in the fu- 
ture, and prevent the complete domination of all air transporta- 
tion in the 48 states by a federal agency. 
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T HE principal purpose of this Article is to discuss in detail the draft 
of the proposed convention on the International Recognition of 
Rights in Aircraft, which is on the agenda of the Second Assembly of 
ICAO for finalization and opening for signature.'| This draft was pre- 
pared by the ICAO Legal Committee at its first meeting, held in Brus- 
sels in September, 1947. In order to discuss the Convention intelli- 
gently, however, it will first be necessary to examine the existing law on 
the subject so as to understand the objectives which the draft seeks to 
achieve, the compromises which it attempts to reach, and the possible 
questions of law it leaves unsolved. 

A hypothetical case which presents the problems with which we are 
concerned is the following: Airline X, incorporated under the laws of 
Delaware, desires to purchase a fleet of ten new aircraft, manufactured 
in California, in order to conduct its operations from the United States 
to England, France, Italy, and beyond. A New York bank is consulted, 
and agrees to furnish the necessary funds, provided that it can be given 
a valid purchase-money security on each of the new aircraft, together 
with a secured interest equal to twenty-five per cent of the total pur- 
chase price of the new fleet on its existing fleet of six unencumbered 
aircraft as additional security. 

The Bank further insists, with respect to the “new’’ fleet, that every 
airplane is to constitute joint security for the entire loan, and that every 
airplane in the “old” fleet is to constitute joint security for the addi- 
tional twenty-five per cent, until the last of the new airplanes is paid 
for. Assume, further, that it is decided to employ a mortgage as the 


security device in both cases. 
If we assume that at the time of the “closing” of the transaction, 





1 For complete text, see 14 JouRNAL oF Ain LAW AND COMMERCE 500 (1947). 
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none of the “new” fleet has been delivered to the airline, and that two 
of the “old” fleet are in France, one in England, one in New York and 
two over the high seas between Ireland and the United States bound in 
opposite directions, we have a situation which has limitless possibilities 
for confusion. First of all, what will be the situation with regard to an 
aircraft of the “new” fleet abroad after it has been turned over to the 
airline? Would the lien of the mortgage be valid as against an attach- 
ing creditor in England, where chattel mortgages as such are not recog- 
nized for domestic purposes? 2 To what extent would it be recognized 
in France, where mortgages though permitted,* can cover only single 
units? * What would be the subsequent status in the United States of 
the aircraft of the “old” fleet which at the time the mortgage was made 
were in France, England, and over the high seas? 

At the outset, it must be observed that no answer can be given to 
these questions with absolute assurance of being correct. There are 
still too many theories of conflicts of law which have been applied by 
the courts of the world to permit complete certainty of solution. 

Basically two problems are presented: the first involves the creation 
of the mortgage, the second, relates to its recognition and enforcement.® 
Whether a right of any kind has been created will depend not only on 
the terms of the agreement between the parties, but on the provisions 
of the law which must be applied to such creation. This is primarily a 
matter of determining, under the specific facts of each case, what law is 
to be applied and whether the transaction is valid under such law. 
The question is distinctly a factual and legal one. The recognition and 
enforcement abroad of a right validly created elsewhere, however, is 
one which will be resolved primarily as a matter of public policy of the 
State in which the determination is to be made. These problems there- 
fore will be treated separately. 


Law GOVERNING CREATION OF INTEREST IN TANGIBLE MOVEABLES 


There appear to be at least three rules as to what law governs the 
creation or transfer of interests in tangible moveables. Some older 
cases have adopted the rule that the domicile of the owner is the juris- 
diction whose law should control, apparently on the theory of mobilia 
sequuntur personam. Mr. Beale in his treatise on the Conflict of Laws 
disposes of this doctrine as applied to the creation of rights in chattels 
as follows:? 


“If the maxim is thought of with relation to tangibles, to which 
it has often been applied, it is almost grotesque. The picture of a 





2? SHAWCROSS AND BEAUMONT, AIR LAw, §513 (1945). 

8 LEMOINE, TRAITE DE DROIT AERIEN, Art. 14, Loi de 1942; Loi du 5 juillet 
1917; §268-270 (1947). 

* Richter, Report submitted to the CITEJA, on Preliminary Draft Convention 
relating to aircraft mortgages (Oct. 1931). 

5 See comment by Moore, Some Principal Aspects of the ICAO Mortgage Con- 
vention, 14 JOURNAL OF AIR LAW AND COMMERCE 531 (1947). 

8 Rhode Island C. Bank v. Danforth, 14 Gray 123 (Mass. 1859). Runyon v. 
Groshon, 12 N. J. Eq. 86 (1852). 

72 BEALE, CONFLICT OF LAws, § 255.2 (1935). 
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horse or a library of books following the owner about from place to 
place is not one which has legal connotations.” 

While we can fully agree with Professor Beale as to the grotesque 
character of the doctrine, as applied to horses and libraries, whose exact 
geographical status at any given time can be determined subsequently, 
there is definite appeal to the doctrine insofar as aircraft are concerned. 
If it were to be followed, greater certainty would undoubtedly result, 
since there would be no necessity for fixing the geographical location of 
300 mile-an-hour aircraft at a precise moment of time. The possibility 
of its readoption is therefore not beyond question. Moreover, irrespec- 
tive of theoretical niceties, few financial institutions will want to lend 
large sums of money where there is any substantial chance that the doc- 
trine might be followed so as to apply the law of a jurisdiction under 
which the interest it seeks to protect is not recognized. Consequently, 
prudence would dictate, in the creation of any secured lien interest, 
that the law of the domicile of the airline be checked to determine 
whether such interests can lawfully be created. 

The second principle of conflicts of laws which is sometimes used by 
the courts to determine the law which governs transactions in tangibles 
is that the law of the place where the contract is entered into and is to 
be performed shall apply.’ The Restatement, Conflict of Laws is op- 
posed to this rule, both with respect to the rights of the parties inter se 
and with respect to rights of third persons.° However, in Jewett v. 
Keystone Driller,’° the Massachusetts court decided that a dispute be- 
tween the parties to a conditional sale was to be decided in accordance 
with the law of the jurisdiction where the contract was made, ignoring 
the law of the jurisdiction where the chattel was located. From its 
opinion, the court did not stress the fact that the dispute was between 
the parties rather than one involving the rights of third parties. How- 
ever, this distinction was specifically made in Grieme v. Robkes," as fol- 
lows: 








‘“. . We think it true that a mortgage executed in one state upon 
property in another will not be held in force in the latter state as 
against attaching creditors, and others not parties to the mortgage, 
without notice, but we believe as between the parties themselves 
such mortgage is valid.” 

By far the great majority of cases appear to apply the rule that the 
creation and transfer of a right in a tangible chattel is governed by the 
law of the situs of the chattel at the time of the creation or transfer of 
the right.!*_ In this connection, it has been stated that, 


“... It is important to note that the term situs as used in this chap- 
ter refers simply to the actual physical location of the property at 


8 Kusser v. Sioux City, H. & M. Co., 199 Iowa 200; 200 N. W. 404 (1924); 
Holt v. Mahoney, 60 S. D. 158, 244 N. W. 98 (1932); Thomas G. Jewett, Jr., Inc. v. 
Keystone Driller Co., 282 Mass. 469, 185 N. E. 369 (1933). 

8 RESTATEMENT, CONFLICT OF LAWS, §265 comment (1934). 

10 Supra, note 6. , 

1145 S. D. 480, 188 N. W. 745 (1922). 

12 RESTATEMENT, CONFLICT OF LAWS, §§257, 258, 265, 272 (1934). Note 57 
A. L. R. 702 and cases there cited. BEALE, op. cit. supra, note 5, §§265.1, 272.2. 
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the time the transaction whose effect is to be determined occurred. 

It is not used, as is sometimes the case, to indicate as a legal conclu- 

sion the place whose law is to govern the effect of a particular 

transaction which may or may not be the place where the chattel is 

at the time.” 18 
Since the reason for the rule is that it “has the merit of adopting the law 
of the jurisdiction which has the actual control of the goods and the 
merit of certainty,” * there is no doubt that Mr. Goodrich is logically 
correct. 


We, therefore, are confronted with a rule of conflicts of law, which 
is followed by the majority of American states, by England,’® France,’® 
and Germany,” and which would require us to pin-point in space 
as of the instant the mortgage is signed, 300-mile per hour aircraft 
in order to determine by what law the mortgage shall be governed. 
It is submitted that such an application of the situs rule is just as 
grotesque as the application of the domiciliary rule to Professor Beale’s 
ambulatory library and that far from having the merit of certainty, 
it will give rise to almost insoluble difficulties. Moreover, the doctrine 
leaves us completely in the dark with respect to the two aircraft over 
the North Atlantic given in the example. Is the mortgage with respect 
to such airplanes to be determined, as liens with respect to vessels," 
by the law of the flag? If so, we are in a particularly precarious spot, 
since there is no national mortgage law as such applicable to aircraft 
in the United States, but only the laws of the various states — and 
which one of those should we apply? Again, would the law of the 
flag cease to apply the instant the airplane arrived over the territorial 
waters of another nation? Any other solution would appear incom- 
patible with national sovereignty in overlying airspace, so carefully 
preserved by the Chicago Convention.'® Even though the law of 
the flag would have little utility, it would obviously be impossible to 
apply the law of the situs to these two aircraft. 

Domestically, the matter is further complicated by two recent de- 
cisions of the United States Supreme Court-—United States v. Causby'®* 
and United States v. State of California.°” The effect of these two 
decisions may well be to place aircraft flying above the minimum alti- 
tudes over states of the United States within the exclusive jurisdiction 
of the Federal Government.'% The logical extension of the Causby 
case would give aircraft cruising at normal flight altitudes a federal 
situs for conflicts purposes. 


With these difficulties in mind, it is not easy to conceive of a court 





13 GOODRICH, CONFLICT OF LAWS, $150, note (2nd ed. 1938). 
sian Swayze, J., in Lees v. Harding, Whitman & Co., 68 N. J. Eq. 622, 629 
(1905). 

15 Dicey, CONFLICT OF LAWS, 608 (5th ed. 1932). 

16 LORENZEN, CASES ON CONFLICT OF LAws, 647 note (4th ed. 1937). 17 Ibid. 

18 The Velox, 21 F. 479 (1884); The Angela Maria, 35 F. 430 (1888). 

19 Convention on International Civil Aviation, Art. I. See Cooper, The Pro- 
posed Multilateral Agreement on Commercial Rights in International Civil Air 
Transport, 14 JOURNAL OF AIR LAW AND COMMERCE 125, 127 (1947). 

193 328 U. S. 256 (1946). 

19% 332 U. S. 19 (1947). 19¢ See Cooper, cit. note 19 supra. 
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pushing the situs rule to its logical conclusion. The Restatement 
recognizes the potential difficulty in a far less cogent form,?? but 
refuses to express any opinion as to what law will govern a transaction 
whereby several moveables, in different jurisdictions, are transferred 
or encumbered by a single act. 

Possibly, a court if confronted with this situation would apply 
the rule, but would determine that something more lasting than 
transitory location be used to determine situs—and would apply 
the law of the place where the aircraft was usually based.*!_ This, in 
effect, would be only a variation of the domiciliary rule, but if the 
place of basing and the domicile of the owner were in different juris- 
dictions, such a rule would have neither the doctrinal comfort of 
mobilia sequuntur personam nor the logical justification of lex rei 
situs. Another facet to the problem which must be borne in mind 
is the fact that the situs rule only becomes inappropriate while the 
aircraft is in the air. Certainly, if an aircraft is attached abroad, or is 
locally subjected to a lien or other encumbrance in foreign territory, 
it is obvious that it should be subject to the complete dominion of 
that jurisdiction. The aircraft loses in such circumstances its exclusive 
and different character from other chattels. 

From considering the various doctrines of conflicts of law applicable 
to transactions covering fleets of aircraft, one is impressed by the 
inappropriateness of each of them to meet current commercial needs 
in a logical manner. The domicile of the airline —i.e., its state of 
incorporation, may never see any of the aircraft its laws are supposed 
to affect; the same may be said of the place where the contract is made; 
and as for the lex rei situs, this doctrine, when applied to aircraft 
actually in flight, presents untold problems of fact finding. 

Fortunately, to be forewarned is to be forearmed, since it is proba- 
ble that the transaction can be so arranged as to take account of the 
varying possibilities. In the case of mortgages covering after-acquired 
aircraft, it is necessary to provide in the indenture for the delivery of 
each aircraft in a State where after-acquired property clauses are 
legal and in accord with the formalities of that state.2?_ It also would 
be desirable to have all aircraft in the existing fleet, or such of them 
as are to be subjected to lien, brought into one jurisdiction at the 
time the transaction is closed, preferably the state where the contract 
is made and to be performed, which, if possible, should be the state 
of the airline’s incorporation. Although it would not be difficult 
to close the usual transaction in the state of incorporation, the problem 
of herding all the airline’s airplanes into the jurisdiction at that time 
might well prove so costly as to be impracticable. However, there is 
no reason why the indenture should not be worded to provide that 
each aircraft should be bound under the mortgage separately only after 





20 RESTATEMENT, CONFLICT OF LAWS, §256 caveat (19384). 

21 Cf. Northwest Airlines, Inc. v. Minnesota, 322 U.S. 292 (1943). 

22 See BEALE, op. cit. supra, note 5, §265.2; RESTATEMENT, CONFLICT OF 
LAWS, §265b (1934). 
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it has returned from flight and has become immobilized in the chosen 
jurisdiction. 

The importance of taking these varying conflicts theories into 
account at the time of the transaction cannot be overemphasized. 
The proposed Convention on the International Recognition of Rights 
in Aircraft will'impose on the various Contracting States obligations 
to recognize rights in aircraft ‘‘which have been created in conformity 
with the law of the country whose nationality the aircraft possesses.” 
Cases will undoubtedly arise in the future where a foreign court 
will be confronted with the problem of enforcing, as against the 
citizens of that country, a mortgage held by an American citizen on 
an American aircraft. In such cases, the court may be quick to seize 
on the conflicting rules in our several states, and any doubt that a 
lien has been validly created on the aircraft may be expected to be 
pressed to the utmost by attorneys representing local creditors. 


RECOGNITION OF RIGHTS VALIDLY CREATED 


Assuming that the problem presented by the foregoing discussion 
has been successfully resolved, and a lien created on an aircraft which 
will be recognized as valid under each of the doctrines of conflicts of 
laws discussed, there remains the much more serious problem as to the 
extent to which such a lien will be recognized and enforced in 
other countries. At the present time, in the absence of an interna- 
tional treaty on the subject, this is almost impossible to predict. 
Generally speaking, the rule most usually applied appears to be that 
a foreign right in a foreign chattel will be recognized and enforced 
only to the extent that such a right is not contrary to the public policy 
of the forum. 

The foregoing statement of the rule, however, does not in fact 
offer a very sound basis for prediction if the varying laws of the states 
of the United States are to be taken as a guide. In many of the 
states security interests in chattels brought in from other states must be 
recorded in the second state.2? In Pennsylvania, and for a long time 
in Louisiana, chattel mortgages were not recognized, and valid mort- 
gages created on chattels in other jurisdictions were not enforced 
when the chattel was brought into those states.2* Although the 
validity of a chattel mortgage in a second state should not, in theory 
at least, depend on whether the mortgagee has consented to the re- 
moval of the chattel, the rule in at least six states appears to be that 
if the removal is with the consent of the mortgagee, refiling in the 
new state is necessary.”° 

Moreover, it is almost universally true that a prior lien may be 
placed on a chattel in a foreign state which could have the effect of 
making the mortgage valueless.2® Restrictions which diminish the 





a See note, 57 A. L. R. 702, et seq. em. 
24 BEALE, op. cit. supra, note 5, §266.3. 

25 See note, 57 A. L. R. 695, 714 (1928), and cases there cited. 

26 RESTATEMENT, CONFLICT OF LAWs, §268 (d) (1934). 
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effectiveness of rights created in foreign jurisdictions may be either 
judge-made or statute-made, but in any event the secured creditor 
may find the value of the security diminished by reason of the removal 
of the chattel from the state where the lien was made. 


With the possibility of many different and unpredictable treat- 
ments of secured interests in aircraft by foreign countries, it is obvious 
that an international convention which will bring certainty to the 
field is indispensable before credit arrangements can receive wide- 
spread adoption in international air transportation. To be of any 
practical use, such a convention must accord recognition and sub- 
stantial protection to validly created rights in foreign aircraft. It 
must include an undertaking on the part of each country to limit 
the amount of local prior liens which it will permit to be placed 
ahead of a pre-existing mortgage on a foreign aircraft. Because such 
recognition and protection must be uniform throughout all Con- 
tracting States, the differing national philosophies as to the relative 
status of the secured creditor with respect to the general creditors 
must be carefully weighed and a solution found which will be satis- 


factory to all. 





HisToRICAL DEVELOPMENTS OF THE Drarr CONVENTION 





From the beginning of international air transport activities, men 
connected with aviation have realized the problems involved in con- 
nection with rights in aircraft which fly abroad. In 1926 CITEJA 
was created as a result of the International Conference on Air Law 
held in Paris in the Autumn of 1925 and was specifically charged by 
that Conference with drawing up draft conventions on aeronautical 
registers, aircraft ownership, rights in rem, and mortgages. In 1931 
the CITEJA produced two draft conventions, one relating to an 
aeronautical property record and the other to mortgages and other 
secured interests. These draft conventions are what might be called 
the grandparents of the present Brussels draft. In the early CITEJA 
draft on the Aircraft Property Record, the draftsmen attempted to 
establish what might be termed the “Torrens” system of the air. 
This system, however, was confined to proprietary interests in aircraft. 
Possibly for the reason that certain states might be unwilling to accept 
mortgages on airplanes,” the draft convention relating to the recog- 
nition and protection of such rights was embodied in a separate 
document. 

Apparently, the time was not ripe in international flying for either 
of these conventions to have widespread, enthusiastic support.?* Both 
of them lay dormant until the Chicago Conference in 1944, at which 
time, and at the suggestion of the American delegation, a resolution 





27 See note 3, supra. 
28 The English delegate to CITEJA, Sir Alfred Dennis, stated that the Brit- 


ish Delegation was not interested in the mortgage convention and abstained from 
voting thereon—Compte Rendu, 6th Sess., 50, 134. 
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was adopted*® recommending that the various governments repre- 
sented at the conference give consideration to the early calling of an 
international conference on private international air law for the pur- 
pose of adopting a convention dealing with the transfer of title to 
aircraft, and that such private air law conference include in the bases 
of discussions, the existing draft conventions relating to mortgages. 
other real securities and the aerial privileges. 


Pursuant to this resolution, the matter was considered by the 
CITEJA in Paris in January of 1946. It was again considered by 
the Interim Assembly of the PICAO, held in Montreal in May, 1946. 
The results of the discussion at this latter meeting produced a unified 
draft combining the principles of both the early CITEJA drafts. 
Several questions of substance were left unresolved at that time, how- 
ever, and the various Contracting States were therefore asked for their 
views as to the proper solution. The same questions were also consid- 
ered by the CITEJA in its Cairo meeting held in November, 1946. 


Real progress toward achieving unanimity was reached in a 
meeting of an Ad Hoc Committee held in Paris in February of 1947 
to consider the replies from the several countries to the PICAO 
questionaire and to work on a new draft convention. Represented 
at this meeting were delegates of the United States, the United King- 
dom, France, and Belgium. This draft was circulated by the ICAO 
to all member States and formed the basis for consideration by the 
Fourth Commission of the First Assembly of ICAO in May, 1947.%° 


The meetings of the Fourth Commission of the First Assembly 
of ICAO were somewhat handicapped in the discussion of the Con- 
vention by the necessity for dealing with more immediate problems 
confronting the Assembly. Because of the limited time available, a 
searching analysis of the real problem was not made, and a great 
deal of energy was spent in considering the different types of security 
interests, particularly the American “equipment trust”. It is sub- 
mitted that the mechanics whereby a secured interest is created have 
relatively little bearing on the fundamental problem — ie: to what 
extent will the countries allow such interests in foreign aircraft to be 
protected. Nevertheless, the Montreal drafting committee recom- 
mended a provision which would have permitted Contracting States 
to “reserve out’ on the undertaking to recognize certain elements 
of the equipment trust.*! 

Despite the numerous considerations and reconsiderations, all 
questions of substance were by no means settled in Montreal and the 
question was fully reconsidered, debated and argued at length at 
the Brussels Meeting of the Legal Committee of ICAO in September 








29 Final Act International Civil Aviation Conference, Chicago, 1944, Part V. 
30 See 14 JOURNAL OF AIR LAW AND COMMERCE 382 (1947). 
31 Report of Drafting Committee. ICAO Doc. 4362. 
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of 1947.°* It is difficult to state with any degree of accuracy which 
hurdle was the most difficult to overcome. Broadly stated, the jurists 
of the respective countries were distrustful, to say the least, of the 
various security devices and interests which other countries offered 
their own investors. That agreement was finally reached on a draft that 
should be acceptable to most nations is a tribute to the patience and 
ingenuity of the men attending that meeting. 









LIMITATIONS ON SCOPE OF CONVENTION 







Perhaps it would be wise to say a few words about what the Con- 
vention does not purport to cover before going into a detailed dis- 
cussion of its various provisions. In the first place, the Convention 
does not purport to state by what law the creation of interests in 
aircraft or their transfer will be governed. No attempt is made to 
resolve the difficulty in choosing between the conflicting doctrines 
set forth in the first part of this article. The absence of such coverage, 
however, is not clearly seen from a reading of the draft. In Article I, 
after the recitation of rights which the States undertake to recognize, 
there is a proviso which reads, “provided that such rights have been 
constituted and are recorded in a public record, in conformity with 
the law of the Contracting State whose nationality the aircraft pos- 
sesses.” It will be noted that the phrase “in conformity with the 
law” does not specify the municipal law of such Contracting State 
but merely requires the rights to have been constituted in conformity 
with the law of such state. The discussions at Brussels make it amply 
clear that what is intended is the entire law of a Contracting State, 
including its law on conflict of laws.%* 

Consequently, it will be necessary for a court which is seized with 
a problem in the future to consider under what law a given transaction 
was consummated, applying to its decision the law of conflict of laws 
of the Contracting State whose nationality the aircraft bears. 

Secondly, the proposed Convention does not purport to protect 
international credit as such in all aircraft, but is limited to protecting 
credit in aircraft while abroad. The proposal was made several times 
during consideration of the Convention, both at Montreal and at 
Brussels, that the interests of foreign creditors in domestic aircraft 
be extended the same protection as that extended to creditors’ inter- 
ests in foreign aircraft. This proposal was finally withdrawn when it 
became apparent to its proponent that it would be rejected.** 

The third thing that the proposed Convention does not purport 
to do is to establish a “treaty mortgage’. The Contracting States 
are left almost completely free to utilize whatever form of security 








































82 For Report and Commentary of the Legal Committee of ICAO on the Draft 
Convention, see 14 JOURNAL OF AIR LAW AND COMMERCE 505 (1947). 

33 Minutes, Brussels Meeting, Legal Committee, ICAO Doc. 4611, p. 4. See 
also, Comments received from Government of Norway, ICAO Doc. 5088. 
34 Minutes, Legal Committee, Brussels, L. C. Working Draft 23 (Sept. 18, 
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device may appeal to them. The scope of the Convention is limited 
to the recognition, enforcement, and protection of valid secured 
interests in foreign aircraft. 

The fourth field which the proposed Convention does not pur- 
port to cover are interests created not by agreement of the parties 
but through operation of law. It was decided at the Brussels Meeting 
that any attempt to safeguard judicially created interests would be 
unwise and unnecessary and that the same result could be obtained 
through a recording of a transfer required to be made by domestic law. 

A fifth realm in which the Brussels Legal Committee did not 
desire to venture was a mandatory requirement on Contracting States 
to maintain a record or system for recording. Under the earlier drafts, 
mandatory provisions had been made for the maintenance of a record- 
ing system uniform in all Contracting States. It was considered by 
the representatives attending the Brussels Meeting that the proposal 
was not in keeping with the present philosophy of the Convention 
and that it was not desirable to enter into the realm of the internal 
affairs of the various Contracting States to such an extent. Conse- 
quently, the Convention is now phrased as to permit a State to main- 
tain a recording system. If such a system is maintained and rights 
are recorded of record, they will be recognized and enforced in foreign 
countries. But there is no requirement that such a register or record 
be maintained. 

A sixth and extremely important phase of international judicial 
relations which the Convention does not cover relates to execution 
proceedings and the necessity for filing notice of such proceedings 
in the record of the Contracting State whose nationality the aircraft 
bears. Preceding drafts all included a provision as to the recording 
of foreign executions on aircraft and made provisions that a purchaser 
from the owner, buying the aircraft after the recording of the attach- 
ment or execution, would not prevail as against the executing creditor 
or the vendee at the judicial sale. This provision was omitted by a 
no means unanimous vote of the Committee, but it is considered that 
its omission is not vital. 

The point was made at Brussels that a foreign judicial sale could be 
defeated by the fraudulent transfer of the aircraft by the owner to 
some innocent third party, who records. The purchaser not having 
actual or constructive notice of the attachment would be entitled to 
prevail as against the attaching creditor by the municipal law of most 
countries. Therefore—so the argument goes—the foreign court 
would have to recognize the paramount title of the new owner and 
dismiss the attachment against the aircraft by reason of the under- 
taking in Article I of the Convention. However, it is believed that 
this argument ignores the primary doctrine of conflicts of law discussed 
earlier in this article—i.e.: that the creation or transfer of an interest 
in a moveable is governed by the law of the place where the chattel 
is when the transaction takes place. The chattel presumably remains 
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in the foreign jurisdiction in the custody of the court. 

Consequently, when the court looks to the state of registry to 
determine whether the fraudulent transfer is valid by the law of the 
flag, it will consider that country’s law on conflicts of law, which, 
in most cases, would apply the law of the place where the chattel 
was at the time of purported transfer. Thus, by a somewhat round- 
about way the court of the forum would end up by applying its own 
law. This would undoubtedly be true even where the state of registry 
has no national law on conflict of law, as is the case of the United 
States.*®> It is scarcely conceivable that a court holding a chattel 
in its custody would permit a fraud to be perpetrated on it by reason 
of diverse rulings of subjurisdictions of the country where the aircraft 


is registered. 
DISCUSSION OF THE CONVENTION, ARTICLE BY ARTICLE 


Article I — Rights Recognized by Contracting States 


Article I** contains the basic undertakings in the Convention. 
In it each Contracting State undertakés to recognize four classes of 


rights. ‘These classes of rights are so described as to break down 


into their various constituent elements every known interest regarded 
as a recordable interest in American law. When finally so broken 
down the bugaboo of the equipment trust which confronted the 
foreign lawyers soon vanished. It will be noted that the undertaking 


of each State is to recognize the rights set forth. Paragraph (1) of 
the Article contains no undertaking to enforce such rights. At first 
glance, this might appear to be an oversight, but it is submitted that 
the present text is more desirable the way it is than it would be if it 
included a specific undertaking to enforce such rights. 

Under paragraph (2) of the Article the effect of the recording of 
such rights with regard to third parties is to be determined according 
to the law of the Contracting State where they are recorded. Conse- 
quently, there is a definite undertaking to enforce the rights as 
against third parties, if the domestic law of the aircraft called for 
such enforcement. On the other hand, there is no undertaking to 
enforce the rights as between the parties to an agreement, and conse- 





35 Klaxon Co. v. Stentor Co., 313 U.S. 487 (1941), holding that Erie v. Tomp- 
kins [804 U.S. 64 (1937)] requires federal courts to follow state rules of conflicts 
of law. 

36 Article 1—Each Contracting State undertakes to recognize 

a) rights of property in aircraft, 

b) rights to acquire aircraft by purchase coupled with possession of the 

aircraft, 

c) rights to possession of aircraft under leases of six months or more, 

d) mortgages, hypotheques, and similar rights in aircraft which are con- 
tractually created as security for the payment of an indebtedness, 

provided that such rights have been constituted and are recorded in a public rec- 
ord, in conformity with the law of the Contracting State whose nationality the 
aircraft possesses. 

(2) Except as otherwise provided in this Convention, the effects of the 
recording of such rights with regard to third parties shall be determined accord- 
ing to the law of the Contracting State where they are recorded. 





SECURITY RIGHTS IN AIRCRAFT 167 


quently the vexacious question of whether specific performance or 
money damages is to be decreed is avoided. 

The list of rights which are to be protected are self-explanatory 
and needs no discussion here. The reason that rights to possession 
under leases of six months or more were included [subparagraph (c) } 
was to protect the interest of an airline to retain possession of the air- 
craft during the term of its lease under an equipment trust indenture. 
Subparagraph (d), of course, relates to the airline’s option to acquire 
the title to the aircraft upon performance of all conditions. 

The voluntary nature of the keeping of the record has already 
been discussed as has the phrase “in conformity with the law’ of the 
Contracting State. However, it is believed desirable to reiterate at 
this point that the words “in conformity with the law” relate not only 
to the municipal law of the Contracting State in question but to its 
law on conflicts of law. Consequently, it would be perfectly possible 
to have a transfer of an aircraft, made while the aircraft is outside 
the jurisdiction of its state of registry, effected in accordance with 
the law of the foreign state. And if the State in which the aircraft 
is located at the time of the attempted creation of the interest does 
not recognize such interests, then apparently no valid right will have 
been created under the Convention, even though the home State does 
recognize such right in its own municipal law. On the other hand, 
it would appear that if a right is created in an aircraft in a foreign 
jurisdiction of a type not recognized by the jurisdiction of the air- 
craft’s registration, a valid right will nevertheless be created if the 
right is permitted to be recorded in the latter Contracting State. 
Thus, an aircraft which is to be sold to a citizen of a foreign country 
could be mortgaged or otherwise encumbered in the country of its 
manufacture, even though it is initially registered in a foreign juris- 
diction, provided that the foreign country (a) is a party to the 
Convention, (b) maintains a record, (c) permits the encumbrance to 
be recorded, and (d) follows the lex rei situs doctrine of conflicts of 
law. This point is presented more as a matter of intellectual interest 
than as a matter of practical concern, for it is not believed that many 
financial institutions would want to rely upon a lien obtained through 
such devious channels. 

Paragraph (2) of Article 1 lays down the mandatory rule that the 
effect of recording of any of the enumerated rights with regard to 
third parties shall be determined according to the law of the Con- 
tracting State where they are recorded. Nothing is said, however, as 
to the effect of recording or lack thereof as between the parties. 
Omission of such provision was made advisedly. Primarily, this 
omission was due to the fact that there is no widespread necessity 
for the protection of such rights and their enforcement between the 
parties internationally. Secondly, since there is no mandatory pro- 
vision to record in the Convention, and since in many states, including 
the United States, an unrecorded transfer or right is valid as between 
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the parties, an undertaking to recognize recorded rights as between 
the parties, would leave in doubt what treatment should be accorded 
to unrecorded rights, as between the parties. In view of the fact 
that making the Convention applicable as between the parties to a 
given transaction might have far-reaching and unforeseen effects, it 
was decided that limiting the Convention to third parties was the 
far sounder approach. 


Article II — Recording and Record Procedures 


The provisions of this Article*’ are self-explanatory. Paragraph (4) 
of the Article was designed to cover cases such as the recording system 
in the United States where a document is deemed recorded when 
it is received for filing. This procedure departs from the practices in 
other countries where record books are maintained and separate 
pages for each aircraft are contained in the book. Paragraph (5) 
of the Article originally related only to reasonable fees for recording. 
However, it was deemed desirable to expand this to cover all types 
of services performed by the authority maintaining the records. 


Article III — Privileged Claims 


Article III** represents one of the places in which the most delicate 
balancing of interests was necessary in order to arrive at a satisfactory 
compromise. Certain delegations, such as that of the United States, 





87 Article II—(1) All recordings relating to a given aircraft must appear in 
the record of the State whose. nationality the aircraft possesses. 

(2) The address of the authority responsible for maintaining the record must 
be shown on the certificate of registration as to nationality. 

(3) Any person shall be entitled to receive from the authority maintaining 
the record duly certified copies or extracts of the particulars recorded. Such 
copies or extract shall constitute prima facie evidence of the contents of the record. 

(4) The national law may provide that the filing of any document for record- 
ing shall have the same effect as a recording. In that case, adequate provision 
shall be made to ensure that such documents are open to the public. 

(5) Reasonable charges may be made for services performed by the authority 
maintaining the record. 


38 Article III—(1) The claims set forth below give rise to charges which, 
without recording, follow the aircraft and take priority over all other claims: 
a) compensation due for salvage of the aircraft, 
b) extraordinary expenses indispensable for the preservation of the air- 
craft. 

(2) The claims enumerated in paragraph (1) above shall be satisfied in the 
inverse order of the dates of the incidents in connection with which they are 
incurred. 

(3) The priority accorded to these claims by paragraph (1) above shall be 
extinguished unless judicial action thereon is commenced within three months 
from the date of their arising. The law of the forum shall determine the contin- 
gencies upon which this period may be interruped [sic] or suspended. — 

(4) If a charge arising from any such claim has been recorded, it shall, on 
the extinction of the priority accorded by paragraph (1), take priority as a right 
mentioned in Article I. ; J : ; : 

(5) Any of the claims mentioned in this Article may be entered at any time 
on the record so as to give notice thereof to all concerned. , 

(6) In the case of any incident occurred within the territory of a Contracting 
State to an aircraft there registered the question whether any of the claims men- 
tioned in paragraph (1) is entitled to the priority or charge there mentioned shall 
be determined by the national law. ; — 

(7) Except as provided in this Article, no charge taking priority over the 
rights mentioned in Article I shall be admitted or recognized by Contracting 


States. 
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desired to hold the so-called preferred or priority claims to an absolute 
minimum. Other countries desired to afford priority status to claims 
for airport and navigation fees, claims for damages to airport struc- 
tures, and a host of other claims which they believed should take 
priority over any secured interest.*® 

As a matter of principle, it was finally resolved that only such 
charges as would inure to the benefit of the mortgage or secured 
interest holder as well as to the owner of the aircraft should be 
allowed. Consequently, priority claims have been limited as set 
forth in paragraph (1) of this Article to compensation due for salvage 
of the aircraft and to extraordinary expenses indispensable for the 
preservation of the aircraft. This second category of claims is possibly 
not as free from ambiguity as it might be. What kind of expenses 
represent extraordinary expenses? Despite this ambiguity it was de- 
cided at Brussels that there was ample safeguard in the word “‘indis- 
pensable.” If the expenses themselves were not indispensable for 
the preservation of the aircraft, the expenses must be disallowed. 
Consequently, it is very doubtful that large expenses will be incurred 
with respect to a particular aircraft. The Maritime rule was adopted 
that priority charges shall be satisfied in the inverse order of the 
dates of the instances in connection with which the claims were 
incurred. 

The priorities are also very short-lived. Such priority is lost 
unless judicial action on the claims has been commenced within three 
months from the date of their arising. However, this three-month 
period may, according to the law of the forum, be either “interrupted” 
or "suspended” upon the happening of certain contingencies. 

The use of the words “interrupted or suspended” in Article III, 
paragraph (3) gave rise to an interesting and rather extended debate 
as to their meaning. The results of the debate indicate that when 
the three-month period is “interrupted” upon the happening of a 
contingency, it will start in again in toto when the contingency ceases 
and the claimant will have a full 90 days in which to commence his 
action. The word “suspended,” on the other hand, means that only 
90 days in all are available to the claimant whether they run consecu- 
tively or are separated by one or more contingencies.‘ 

Paragraph (4) of Article III is a highly novel provision per- 
mitting the recording of a priority claim as a right recognizable under 
Article I. Consequently, if any one of the priority charges is recorded 
by the holder thereof, either before the 90-day period has expired or 
subsequently thereto, it will be treated as though it were a right 
specifically mentioned in Article I. Such a right under the United 
States’ system of recording would take effect as of the date of recorda- 
tion if subsequent to the expiration of the 90-day period, and if prior 





39 Comments received from the Government of India (re 1947 Montreal 
draft) ICAO Doc. 4548. 
40 Minutes, Brussels meeting, LC Working Draft 20, pp. 7 & 8. 
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to such expiration, at the end of the period. 


Paragraph (5) of Article III is designed not only to implement 
paragraph (4) but also to direct the State to permit the recording 
of these rights at any time. The advantages of this are said to be 
that subsequent purchasers of aircraft may be given notice of priority 
claims by looking at the record. It should be noted, however, that 
this provision would have no effect in a country where no recording 
system is maintained. 

Paragraph (6) of Article III is part of the solution to one of the 
knottiest problems presented by the Convention. That problem 
deals with the proper sphere of its applicability. In general, this 
subject is treated in Article IX of the Convention. However, that 
Article makes the Convention applicable “to aircraft registered as to 
nationality in a Contracting State, provided that a Contracting State 
shall not be obliged to apply [the] Convention (except Articles III 
and VII) within its own territory to aircraft there registered.” The 
requirement in Article IX, as to the application of Article III to 
domestic aircraft, was designed to assure that salvors and those per- 
forming “indispensable” services for an aircraft while on foreign 
soil would not be deprived of their priority upon the return of the 
aircraft to domestic territory. To accomplish this end, it was neces- 
sary to make the provisions of Article III applicable so far as they 
relate to priority claims arising outside domestic territory, even after 
the aircraft has returned home. An unfettered application of Article 
III to domestic aircraft, however, would require each Contracting 
State to make the priority claims applicable to its own aircraft aris- 
ing on domestic soil. It was fully recognized by all the lawyers 
gathered at the Brussels conference that it was highly undesirable 
to force States to adopt rules relating to their own aircraft while on 
their own territory. That is a matter primarily for domestic concern 
and is not properly the subject for an international convention. Thus, 
there was inserted in Article HI a saving clause which permits the 
Contracting State to make inapplicable the priority provisions of 
Article II] to domestic aircraft on domestic territory. However, it is 
not necessary that this be done, and if the Contracting State desires 
that such types of claims be granted priority it may do so under 
this rule. 

Paragraph (7) of Article III is one of the most important key- 
stones of the Convention. By this paragraph Contracting States are 
prohibited from admitting or recognizing any charge taking priority 
over the rights mentioned in Article I. Consequently, no tax claim 
of a foreign State can be placed ahead of a mortgage on a visiting 
aircraft going into that State. Nor will the claims of provisioners, 
suppliers, or other lienors be admitted. The effect of this provision, 
therefore, is to guarantee the rank of security in accordance with 
the priority given it under domestic law of the aircraft's registry. 

The placement of paragraph (7) however, is unfortunate. Until 
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the last day of the Brussels conference this provision was contained 
in Article IV, which at that time was entirely different from the present 
Article IV. In order to reduce the number of Articles, as well as to 
eliminate a troublesome cross-reference, the suggestion was made that 
this provision be moved up into Article III. This was agreed to 
unanimously and without discussion by the delegates. However, 
it was not recognized at the time what hidden effect such a change 
in placement would have. By putting the provision in Article III, it 
becomes mandatory on all States to apply it to domestic aircraft 
while on domestic territory. This would have the unfortunate effect 
of preventing a State from imposing tax liens on a domestic aircraft 
ahead of preexisting mortgages. The majority, if not most of the 
States concerned, would be violently opposed to such a restriction, 
and it would probably be violative of constitutional provisions of 
several Latin American countries. Therefore, the United States has 
recommended in its comments to ICAO on the Convention that the 
provision be moved from Article If] and included as a paragraph 
(3) of Article 1. This change accomplished, foreign Contracting 
States will be prohibited from placing their own liens ahead of 
mortgages on visiting aircraft, while the home State of such aircraft 
may place such liens and charges ahead of domestic mortgages. 
Of course, such tax claims would not be enforced abroad, since they 
do not belong to the rights enumerated in Article I. 


Article IV — Interest and Ancillary Charges 


Article IV" is self-explanatory and need not be discussed at length 
here. The legislative history of the Convention makes it clear that 
attorneys fees and other ancillary charges which are reserved in a 
trust indenture may be covered by the lien of the charge or mortgage.*” 


Article V — Judicial Sales 


This Article* presents possibly the most interesting compromises 

41 Article 1V—The priority of a right mentioned in Article I, paragraph (1)d, 
extends to the sums thereby secured. However, the amount of interest included 
shall not exceed that accrued during three years prior to the execution proceedings 
together with that accrued during the execution proceedings. 

42 Report and Commentary, ICAO Doc. 4634, page 7. 

43 Article V—(1) The proceedings of a sale in execution shall be determined 
by the law of the Contracting State where the sale takes place. 

(2) The following provisions shall however be observed: 

a) the date and place of the sale shall be fixed at least six weeks in ad- 
vance, 

b) the executing creditor shall supply a duly certified extract of the 
recordings concerning the aircraft, shall give public notice of the sale 
at the place where the aircraft is registered at least one month before 
the day fixed, and shall concurrently notify, by registered letter, the 
recorded owner and the holders of rights in the aircraft recorded or 
entered on the record whose addresses are known. 

(3) The consequences of failure to observe the requirements of paragraph 
(2) shall be as provided by the law of the Contracting State where the sale takes 
place. 

(4) No sale can be effected unless all charges having priority over the claim 
of the executing creditor in accordance with this Convention, which are estab- 
lished before the competent authority, are covered by the proceeds of the sale or 
assumed by the purchaser. 
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reached in the Brussels meetings. The first three paragraphs are 
fairly self-explanatory, and it is not necessary to discuss them in detail. 
It should be noted, however, in passing that the provision for judicial 
sales follows out the general rule of conflicts of law that the procedure 
to be followed on execution sales is that of the forum and not of the 
place where the aircraft was encumbered or the domicile of the 
owner.** It should also be noted that the first three paragraphs 
have been drawn so as to place no responsibility of notifying the 
interested parties on the authority responsible for maintaining the 
record in which the rights are recorded. 


Paragraph (4) of Article V relates to the establishment of a 
minimum bid when the aircraft is to be sold at judicial sale. In effect, 
it provides that no aircraft may be sold under such circumstances 
unless the proceeds of the sale are equal to or better than the total 
amount of prior secured liens. In the case of mortgages or other 
security interests where several aircraft form the security, as under 
the fleet mortgage doctrine, the minimum bid required would be 
the total debt outstanding. This, of course, could well exceed the 
actual value of the aircraft on sale, and except in the event of some 
abnormal circumstances would prevent it. 


This provision is in effect a practical compromise of the doctrine 
of “la purge.” Under continental law, upon sale of a secured chattel, 
a Clear title will be vested in the purchaser at the sale, free and clear of 
all preexisting liens. This doctrine was strongly opposed by financing 
institutions because of the possibility that a lien held by them would 
be wiped out upon a foreign judicial sale and the proceeds would not 
be sufficient to pay the outstanding debt. The American position in 
this regard was in conformity with the desires of the financial inter- 
ests, and at Brussels it was advocated that no prior lien should be 
purged at a judicial sale, but should carry over and remain as a 
prior secured interest ahead of that of the purchaser at the sale. 


In assessing the results of this compromise against the background 
of the continental position on the one hand and the American posi- 
tion on the other, it is believed that substantial satisfaction is given 
to both doctrines. In theory, the judicial sale has the effect of trans- 





(5) The national law of a Contracting State may provide that the rights 
referred to in Article I, if held as security for an indebtedness, shall not be set up, 
to an extent greater than 80%, of the sale price of the aircraft taken in execution, 
as against persons who have sustained injury or damage on the surface caused by 
such aircraft, or by any other aircraft encumbered with similar rights held by the 
same persons, except in the case where the injury or damage in question is ade- 
quately and effectively insured by a State or with an insurance undertaking in 
any State. In the absence of other limit established by the law of the Contracting 
State where the execution sale takes place, insurance in the equivalent to the 
amount of the purchase price when new of the aircraft sold on execution shall be 
considered adequate for the damages caused. 

(6) Costs legally chargeable under the law of the Contracting State where 
the sale takes place which are incurred in the common interest of creditors in the 
course of execution proceedings leading to sale, shall be paid out of the proceeds 
of sale, before any claims, including those given preference by Article III. 


44 RESTATEMENT, CONFLICT OF LAWS, $585 (1934). 
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ferring the entire property in the aircraft to the new purchaser. In 
practice, however, such a sale cannot be held unless all charges and 
prior encumbrances have been covered. The sale, when it can be 
held, wipes out all prior charges and transfers the claim of such 
secured creditors to the purchase money. On the other hand, the 
secured creditor is given reasonable protection against “‘strike suits.” 

This provision seems to have received the support of all govern- 
ments who have commented on the Brussels draft to date —at least, 
tacit support — since it has not been mentioned in any of the govern- 
ment comments. 

Perhaps the most interesting and novel provision in the Con- 
vention appears in paragraph (5) of Article V. In many ways it 
represents the heart of the Convention insofar as financing large 
fleets of aircraft is concerned. To the proponents of “security of 
possessions” a lien covering several aircraft jointly would naturally 
encumber each airplane with the total amount of outstanding 
indebtedness, provided, of course, that more than 100 per cent repay- 
ment of the claim could not be had. Thus, so long as a substantial 
portion of the debt remains outstanding and exceeds the value of all 
airplanes of the fleet individually, each such airplane would be 
almost immune from individual attachment, seizure, and sale. On 
the other hand, to the proponents of the theory of security of trans- 
actions, the fleet mortgage principle was undesirable because it 
effectively prevented the sale or attachment of an aircraft which 
was encumbered with a fleet mortgage. 

At the Brussels meeting much consideration was given this point. 
It was brought out that a state into which a foreign aircraft is operated 
has a very definite interest in the protection of its citizens from the 
negligence of the airline operator. This protection would be obtained 
in part at least by insuring that all assets of the airline would be 
effectively subject to attachment and execution at the suit of such 
an injured citizen, and it was felt highly undesirable to limit in any 
way his right of action against the airline and the airline’s airplanes. 
Prior liens, surpassing the value of any aircraft of the fleet, in the 
hands of third parties, would deprive the injured citizen of any means 
of reaching the most substantial item of property belonging to the 
airline. This was deemed distinctly contrary to the public interest 
by many of the delegates present. 

With respect to contract and other “voluntary” creditors, no strong 
equities were present. Whereas there is great justice in providing 
some measure of protection for those who are injured through the 
negligent operation of a foreign airplane, there seems to be no equita- 
ble reason why tradesmen and other people relying on the general 
credit of the airline should be given protection to the extent of injur- 
ing the security value of the financial institution which made the 
operation possible. In the case of the ordinary commercial dealer, 
he has ample opportunity to check the credit standing of the airline 
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with whom he deals, and it is not necessary for him to rely, nor does 
he in fact rely, on the aircraft flown by the company for security. 

Paragraph (5) of Article V, therefore, provides, in effect, that 
the “fleet mortgage” doctrine shall not be valid beyond 80 per cent 
of the value of the airplane attached as against a person who has 
been injured by such aircraft or by another aircraft in the fleet, unless 
adequate and effective third party insurance is carried by the airline 
equivalent to the amount of the purchase price of the aircraft when 
new. In such cases, of course, the injured party would have available 
to satisfy his claim an insurance fund much larger than the 20 per 
cent equity in the airplane. No such provision has been made for 
the ordinary commercial general creditor, since he will have the 
opportunity to check the credit standing of the airline before doing 
business with them on a credit basis. 

The provision has been so drawn as to apply only where a fleet 
mortgage or at least a “‘fleet” relationship exists between the security 
holder and the owner of the aircraft. In this way, a prospective 
secured creditor need only concern himself with the fleet on which 
he gives credit, and need not worry as to whether there is insurance 
coverage on other aircraft belonging to his borrower. In the com- 
ments which have been received to date from the various govern- 
ments, only Sweden has seen fit to express an opinion, which was 
favorable.*® 

The remaining provision in Article V— paragraph (6) — relates 
to court costs and makes them a first item chargeable against the 
proceeds of the sale on execution. 


Article VI — Purge of Prior Claims on Judicial Sale 


Turning to Article VI*® of the Convention, it will be noted that 
the doctrine of the “purge’’ has been retained. This is merely part 
of the compromise discussed above under Article V (4) and repre- 
sents the view favored by the continental lawyers. Moreover, it is 
not entirely unknown in American law, since the bankruptcy court 
may order the sale of a bankrupt’s assets free and clear of prior liens.*? 
In one respect, however, a novelty is imported into the picture. Under 
the doctrines of American law, at least, holders of security interests 
in the form of Pennsylvania leasing agreements, conditional sales, or 
equipment trusts, do not lose their secured rights upon an adjudication 
in bankruptcy of the borrower of the money. The security holder, 
because he holds title to the chattel, will be able to repossess the 





- 45 The International Chamber of Commerce Subcommittee has recommended 
the insertion of a provision which would limit recovery on a fleet mortgage to two- 
thirds of two-thirds the value of the aircraft sold—which if adopted would utterly 
destroy the value of the fleet mortgage. 

46 Article VI—Sale in execution of an aircraft in conformity with the provi- 
sions of Article V shall effect the transfer of the property in such aircraft free 
from all charges which are not assumed by the purchaser. 

47 Van Huffel v. Harkelrode, 284 U.S. 225 (1931). In re Beardsley, 38 F. 
Supp. 799 (D.C. D.Md. 1941). 
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chattel in accordance with the usual commercial law prevailing in 
his state.*® Furthermore, it is a general rule that the property belong- 
ing to one person cannot be sold in execution for the debt of another. 
The approach which the Brussels Committee took in drafting both 
Articles V and VI was to treat all security interests as such, rather 
than to segregate them into separate blocks of lien and ownership 
interests. Consequently, under Article V (5), discussed above, 
neither rights of property held as security, mortgages, leasehold inter- 
ests, nor irrevocable options to purchase may be set up against 
certain negligence claimants to a greater extent than 80 per cent of 
the value of the aircraft unless adequate insurance is carried. It is 
probable that Article VI will be construed in the same way and that 
where an aircraft, which is subject to an equipment trust and conse- 
quently owned by a bank, is seized, in execution of a debt owed by 
the airline, it would be subject to sale free of the bank’s interesi. 
In other words, the effects of Article VI cannot be avoided by the 
choice of a title instead of a lien-type security. 
Article VII — Transfer of Aircraft from One Nationality to Another 
In Article VII,“ transfer of registration from the nationality 
register of one country to that of another creates a great many prob- 
lems as to how security interests recorded in the country of transfer 
are to be handled. Under the preceding drafts, elaborate machinery 
was set forth as to the maintenance of a record and the procedure 
to be followed when the aircraft is transferred from one nationality 
register to another. At Montreal, during the meetings of the Fourth 
Commission in May of 1947, the British delegate suggested that 
the elaborate provisions theretofore contained in the various drafts 
be eliminated. In their stead, he suggested a simple article, much 
along the lines of present Article VII. This would impose the obli- 
gation on the authorities of the state from which the aircraft is to 
be transferred to see to it that the consent of all holders of recorded 
rights had been obtained or their claims satisfied before the aircraft 
could be deregistered. Since under Article 18 of the International 
Convention on Civil Aviation signed at Chicago in December of 
1944, an aircraft cannot be validly registered in more than one 
state, the prohibition set forth in Article VII would effectively pre- 
vent registration in a new country until the recorded rights have been 
satisfied or consent obtained from the holders. The method proposed 
offers several advantages from the administrative point of view, 
since the administrative authorities can insist that the prospective 
transferee furnish complete proofs that the required conditions for 
transfer have been met. Once this has been done, the aircraft may 
be deregistered from the nationality register of the transferring country 
and will be free to be registered on the nationality register of another 





48 In re Lakes Laundry, Inc., 79 F (2d) 326 (C.C.A. 2nd, 1935). 

49 Article VII—No transfer of an aircraft from the nationality register or 
the record of a Contracting State to that of another State shall be made, unless 
all holders of recorded rights have been satisfied or consent to the transfer. 
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state. To what extent this proposal may require revision of the 
Civil Aeronautics Act to take care of ownership of a U.S. registered 
aircraft by a non-citizen is outside the scope of this article. 

The suggestion has been made that the approach of the Legal 
Committee in the Brussels draft be reversed.°° That is, instead 
of placing responsibility on the administrative authorities at the time 
of deregistration, such responsibility would be placed on them before 
permitting the aircraft to be registered. It is believed that this 
approach would have several unfortunate effects. The procedures 
necessary to determine that all claims have either been satisfied or 
that the holders thereof have consented to the transfer would be 
administratively impossible for aeronautical authorities located in a 
different country frequently thousands of miles away from where 
the claims arose. Moreover, it would mean that where an aircraft 
is to be transferred from the nationality register of a Contracting 
State to the nationality register of a non-Contracting State valid liens 
in the Contracting State would not necessarily be protected. On 
the other hand, the proposal would afford protection to liens created 
in a non-Contracting State upon transfer to the record of a Contract- 
ing State, thereby securing to lien holders of such non-Contracting 
State a certain measure of protection to which they are not entitled 
until their country has ratified the Convention. For these reasons, 
it is believed that this suggestion is not a practical one. 


Article VIII — Spare Parts 


Article VIII*' is the solution of a problem which is quite different 





50 Comments submitted by International Chamber of Commerce, ICAO 
Doc. 5054. 

51 Article VIJJ—(1) If, in conformity with the law of a Contracting State 
where an aircraft is registered, a recorded right of the nature specified in 
Article I, and held as security for the payment of an indebtedness, extends to 
spare parts stored in a specified place or places, such right shall be recognized 
by all Contracting States, as long as the spare parts remain in the place or 
places specified, provided that an appropriate public notice, specifying the de- 
scription of the right, the name and address of the holder of this right and the 
record in which such right is recorded, is exhibited at such place where such 
spare parts are located, so as to give due notification to third parties that such 
spare parts are encumbered. 

(2) A statement indicating the character and the approximate number of 
such spare parts shall be annexed or included to the recorded document. Such 
parts may be replaced by similar parts without affecting the right of the creditor. 

(3) The provisions of Article V (1) and (4) and of Article VI shall apply 
to a judicial sale of spare parts. However, in fixing the minimum bid at which 
the sale can take place, account shall be taken of charges having priority over 
the claim of the executing creditor only to the extent of two-thirds of the value 
of the spare parts as determined by experts appointed by the authority respon- 
sible for the sale. Further, in the distribution of the proceeds of sale, the 
competent authority may, in order to provide for the claim of the executing 
creditor, limit the amount payable to holders of such priority charges to two- 
thirds of the amount of such proceeds of sale after payment of costs referred to 
in Article V (6). 

(4) For the purpose of this Article the term “spare parts” means parts of 
aircraft, engines, propellers, radio apparatus, instruments, appliances, furnish- 
ings, parts of any of the foregoing, and generally any other articles of whatever 
description maintained for installation in aircraft in substitution for parts or 
articles removed. 
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from the one we have been considering heretofore. The earlier 
Articles of the Convention deal with the recognition in Contracting 
States of rights validly created in foreign aircraft of other Contracting 
States. In Article VIII the undertaking is to protect rights in spare 
parts which are to be stored and maintained by foreign airlines within 
domestic territory. 

In the case of an airplane, the question is merely one of recog- 
nizing a foreign-held right in a chattel which is only temporarily 
within the jurisdiction. On the other hand, a stock-pile of spare 
parts owned by. the foreign airline may remain in the jurisdiction 
over extended periods of time. 

In view of this difference and the fact that the spare parts will in 
reality receive their entire protection from the local law of the country 
in which they are stored, many of the delegates were reluctant to 
agree to treating them differently from other chattels permanently 
located in the domestic territory. However, there are in fact certain 
characteristics which distinguish such spare parts from other chattels 
which belong to domestic citizens. Under Article 24(b) of the Chi- 
cago Convention, spare parts are to be admitted free of customs duty 
by the Contracting States, although provision is made for keeping 
such spare parts under customs control and supervision if so desired 
by the state in whose territory they are located. Moreover, where 
spare parts are patented articles, they will also receive the limited 
protection of Article 27 of the Chicago Convention, which limits the 
attachment of such spare parts in connection with patent suits and 
other patent claims. 

The necessity for some protection of spare parts located abroad is 
almost vital if adequate financing is to be obtained. Frequently, 
the cost of spare parts will amount to more than 25% of the total 
financial needs of the carrier. From the standpoint of efficiency of 
operation a large proportion must be kept in stock piles abroad, avail- 
able for ready use at different points along the international line. If 
such spare parts must be kept at home because of inability to give 
effective liens on them abroad, air transportation will be slowed down 
and may be rendered less safe. Moreover, irrespective of efficiency 
of operations, a certain minimum quantity of spares must be main- 
tained along the route, and in some cases failure to obtain financing 
for such spares has resulted in the falling through of an entire financ- 
ing arrangement for a new fleet. Consequently, all the delegates felt 
that there was a substantial need for some kind of spare parts protec- 
tion. Article VIII is the solution which they developed. By para- 
graph (1) the Contracting States undertake to recognize secured 
rights in spare parts, provided that a local notice is posted at the 
place where they are kept advising persons dealing with the airline 
that the spare parts are subject to lien. In certain respects it is similar 
to the “warehousing” principle frequently employed in this country. 
In addition to the local notices which must be posted at all places 
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where spare parts are kept, a statement indicating the character and 
approximate number of such spare parts must be annexed to (or in- 
cluded in) the recorded document in the record of the state whose 
nationality the aircraft bears. Such statement is not intended to 
indicate that a detailed inventory of the spare parts must be furnished 
but merely their general description and approximate number. 


Obviously, the provision would be of little value unless a “floating 
charge” on the spare parts were permitted. This is expressly allowed 
by paragraph (2) of the Article, which states that the parts may be 
replaced by similar parts without affecting the right of the creditor. 
In this manner, the airline may freely interchange spare parts located 
at different depots without in any way impairing the lien of the 
secured creditor. 


The American delegation argued that there should be no appor- 
tionment of the lien of the mortgage with respect to the spare parts, 
but that if the mortgage indenture so provided the entire amount of 
the mortgage debt should be jointly secured by all spare parts located 
in the several depots. The argument was made that the spare parts 
themselves could in no way injure local inhabitants, and that negli- 
gence claims could not arise from the storage of such parts in domestic 
territory. This argument was rejected, and an apportionment provi- 
sion inserted which provides for the appraisal of the spare parts by 
experts appointed by the court, and permits the minimum bid at 
which they may be sold at two-thirds of such appraisal. Thereafter, 
the secured creditor may be limited to two-thirds of the proceeds of 
the sale. Although this provision does not offer the complete security 
which might be desirable from the point of view of financial interests. 
it is believed that adequate protection is afforded, and a secured cred- 
itor enabled to lend substantial amounts against spare parts located 
abroad. 


The term spare parts has been broadly defined so as to include 
articles of every nature and description which are maintained abroad 
for installation in aircraft in substitution of articles removed. Ob- 
viously, the definition would not include tools, machinery, or other 
objects used on the ground and not intended for installation in an 
aircraft. 


Since Article XIII injects into our law a wholly new principle, 
it is believed that new legislation will have to be enacted both for 
the purpose of fulfilling our obligations under the Convention with 
respect to spare parts of foreign airlines located in United States.terri- 
tory and for the purpose of obtaining protection for U.S. owned spare 
parts located abroad. The latter objective can be met, it is sub- 
mitted merely by a declaration of policy that the procedure detailed 
by paragraph (1) is in conformity with the United States law, and 
that rights in U.S. registered aircraft may be extended to cover spare 
parts located abroad. 
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Article IX—Applicability of Convention 


This article®* has been discussed to a large extent in connection 
with the discussion of Article III (6). The intent of the two articles 
in combination is to provide that the Convention shall be observed and 
shall apply to all foreign aircraft registered in Contracting States 
when on the domestic territory of any given Contracting State, and 
to domestic aircraft to the extent of Article VII (the transfer of one 
aircraft from one registry to another) and Article III with respect 
to priority claims which are incurred by the aircraft while abroad. 
As pointed out in the discussion under Article III the Contracting 
State may provide in its own law that priority claims arising domesti- 
cally shall also apply to such aircraft and be regarded as priority 
claims when the aircraft travels abroad. Some criticism has been 
received on the drafting of this particular Article, and it may well 
be that it can be rephrased in a happier manner. No one, however, 
has suggested a change in substance of the Article, and so long as 
this is true probably a better solution can be reached when the 
draft is finalized at the Second Assembly at Geneva. 


Article X—Laws Relating to Immigration, Smuggling, etc. 


This Article®® would undoubtedly represent the law of all Con- 
tracting States in any event. However, in order to make it amply clear 
that the Convention would not over-ride true police regulations of 
the Contracting States, the Article has been inserted. Article XI* 
deals with miltary and police aircraft and needs no comment. 


Article XIV—Definitions 


It will be noted from this definition® that the engines, propellers, 
radio apparatus and other articles intended for use in the aircraft 
even though temporarily separated therefrom are included in the 
term “aircraft.” This should not, however, conflict with the defini- 
tion of spare parts in Article 8. It is interesting to note that this 
definition may be at variance with the definition of aircraft in the 
Civil Aeronautics Act, which is open to the construction of applying 
only to the airframe and not including engines, propellers, or other 
accessories used in airplanes. Depending on the type of mortgage or 
secured interests in these various articles, this provision may have 
the effect of changing lien rights when the airplane goes abroad. For 





52 Article IX—This Convention applies to aircraft registered as to nation- 
ality in a Contracting State, provided that a Contracting State shall not be 
obliged to apply this Convention (except Articles III and VII) within its own 
territory to aircraft there registered. 

53 Article X—Nothing in this Convention shall prejudice the right of any 
Contracting State to enforce against an aircraft its national laws relating to 
immigration, smuggling or air navigation. 

54 Article XI—This Convention shall not apply to aircraft used in mili- 
tary, customs or police services. 

55 Article XIV—For the purposes of this Convention the terms “aircraft” 
shall include the air frame, engines, propellers, radio apparatus, and all other 
articles intended for use in the aircraft whether installed therein or temporarily 
separated therefrom. 
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example, if a secured creditor has a chattel mortgage on an engine 
which is attached to an aircraft which in turn is mortgaged to another 
party, the chattel mortgage of the engine would be merged in the 
superior lien of the aircraft chattel mortgagee when the aircraft goes 
abroad. 


Formal Articles 


The remaining articles in the Convention are for the main part 
formal articles which are of no particular pertinency to this discussion. 
However, it is interesting to note that the Convention will come into 
effect as soon as any two signatories have ratified it. 


CONCLUSION 


It is believed that the Convention, when ratified, and in force 
among a substantial number of countries, will go a long way toward 
clarifying the situation with respect to the international recognition 
of rights in aircraft, and will afford a substantial measure of protec- 
tion to secured creditors of aircraft traveling abroad. It should be 
recognized, of course, that the Convention does not guarantee com- 
plete security to such creditors. However, as a compromise of con- 
flicting points of view, policies, and internal laws, it is believed that 
this draft is the most satisfactory that can possibly be obtained. There 
are certain parts of the Convention which undoubtedly are not too 
clear and some aspects of the problem have not been covered. But 
no matter how much time is spent on an international problem as 
complicated as this one, it would be impossible to arrive at a perfect 
solution, satisfactory to everybody. Therefore, it is believed that the 
points of uncertainty should be left to the courts and subsequent 
amendment to the Convention if that is shown to be necessary. 
Despite its weak spots, the Convention should provide a wide measure 
of protection, particularly where adequate attention is paid to the 
conflicts problems when the financing arrangements are being for- 
mulated. 
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INTRODUCTION 


| peomgne of the very nature of flight it has long been recognized 
that the laws regulating aviation should be uniform throughout 
the country. At the present time, both the states and the Federal Gov- 
ernment regulate the activities of aircraft and airmen. This dual system 
of regulation has created a problem which must be solved if aviation is 
to develop unhampered. The purposes of this paper are to outline the 
historical development of this problem and, in light of recent Supreme 
Court decisions and policy declarations by various advisory commis- 
sions on aeronautics, to offer a solution whereby uniformity in the 
application and enforcement of air safety regulations may be estab- 
lished and maintained. 


DEVELOPMENT OF THE PROBLEM 


During the period of aviation development following the historic 
flight of the Wright brothers on December 17, 1903, every flight of an 
airplane was an experimental undertaking. The ‘flying machines” 
were contraptions of piano wire, bamboo and bicycle parts with feeble 
30-45 horsepower motors. Airports were non-existent. The coura- 
geous pilot was more concerned with getting his plane in the air and 
experiencing flight itself than he was in determining how and where 
the airplane might land.'!| This state of affairs caused many state of- 
ficials, staid in the existing interpretation of law, to become disturbed 
by the possibility that the legal rights of their constituents were being 
violated through unauthorized intrusion upon their property by un- 
licensed airmen. It is not surprising that the impact of this new means 
of transportation (at that time hazardous) upon current legal thought 
resulted in enactment by the states of laws to regulate safety aspects 
of aviation. At the instigation of Governor Simeon Baldwin in 1911, 
Connecticut passed the first law regulating aircraft and airmen.? 

Other states followed this example, and by 1920 eight states and 
the Territory of Hawaii had some form of legislation regulating avia- 





1 SMITH, AIRWAYS, c. 2 (1944). 
2 Conn. Pub. Acts 1911, 60. See editorial comments, 18 Bench & Bar 49 (1909) 
and 14 Law Notes 188 (1911). 
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tion.* In general, these early state laws required the registration of 
pilots and aircraft and prescribed air traffic rules. 

During the period prior to 1920, there was a growing recognition 
of the need for uniformity in regulation, but leading authorities had 
expressed the opinion that the Federal Government lacked the consti- 
tutional power to regulate aviation on a national basis.* The uncer- 
tainty of thought concerning the legal basis for regulation of aviation 
by the Federal Government and, at the same time, the recognition of 
a need for~uniform regulation are best exemplified by a law passed 
by the California legislature in 1921. The California law contained a 
provision stating that when the Congress of the United States passed 
a law controlling aviation within the United States and its territories, 
the California statute as it affected interstate flight would become null 
and void.5 
The National Conference of Commissioners on Uniform State 
Laws, having recognized that a problem of maintaining uniformity in 
aviation laws among the states was developing, in 1920 recommended 
that a committee be formed to investigate the subject of aviation regu- 
lation and report as soon as practical a uniform aviation law for adop- 
dion by the states. The committee was appointed and its efforts re- 
sulted in the Uniform Aeronautics Act, which was approved by the 
National Conference in 1922.6 The Uniform Act covered the follow- 
ing subjects: Sovereignty in and ownership of air space, lawfulness of 
flight, damages on land, collision of aircraft, jurisdiction over crimes, 
torts and contracts, and dangerous flying and hunting from aircraft 
made a misdemeanor.’ During the period from 1922-1926, pending 
the enactment of federal legislation, ten states adopted the Uniform 
Aeronautics Act.® 


EFFECTS OF AIR COMMERCE ACT OF 1926 


In 1926, Congress, basing its action upon powers contained in the 
Commerce Clause of the Constitution, enacted a federal statute regu- 
lating aviation.® Section 3 of the Air Commerce Act of 19261° granted 





3 Mass. (1913), Hawaii (1917), Calif. (1919), Mich. (1920), Tex. (1919), 
N. Y. (1919), Wash. (1919), Wis. (1919); Joint Com. oN Civit AVIATION, CIVIL 
AVIATION, 109, 112 (1926); Lee, The Air Commerce Act of 1926, 12 A. B. A. Jour. 
rit: rae Roberts, Outlook for Post-War Aviation Law, 33 Geo. L. J. 452 

1945). 

4 Zollman, Governmental Control of Aircraft, 58 Am. L. Rev. 897 (1919). 
The history of early efforts toward federal regulation and the views taken by var- 
ious advocates may be found in Bogert, Recent Developments in the Law of Aero- 
nautics, 8 Corn. L. Q. 26 (1922) and 1922 HANDBOOK OF THE NAT’L CONF. OF 
Com’RS ON UNIFORM STATE LAws 313. 

5 Calif. Stat. 1921, 1421. 

6 HANDBOOK, op. cit. supra note 4, at 106. 

711 U. L. A. 157 (Supp. 1947). 

8 Ibid, and see Binzer, Civil Aviation—Relative Scope of Jurisdiction of the 
State and Federal Government, 33 Ky. L. J. 276, 298 (1945); Lee, op. cit. supra 
note 3. 

9 44 Stat. 568 et seq., 49 USCA §171 et seq. (Supp. 1947). 

10 44 Stat. 569, 49 USCA §173 (Supp. 1947) ; CrviL AERONAUTICS, LEGISLATIVE 
History OF THE AIR COMMERCE ACT OF 1926, Corrected to Aug. 1, 1928, U.S. Govt. 
Printing Office (1948); Williams, Developments in Aerial Law, 75 U. Pa. L. Rev. 
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to the Secretary of Commerce broad regulatory powers over rating and 
examination of airmen and aircraft, establishment of air traffic rules, 
and denial, suspension and revocation of certificates issued for air- 
craft and airmen. Subsection 3(e) of the Act authorized establish- 
ment of “air traffic rules for the. navigation, protection, and identifii- 
cation of aircraft, including rules as to safe altitudes of flight and rules 
for the prevention of collisions between vessels and aircraft.”"' Defini- 
tions contained in section | of the Act indicated that the Secretary of 
Commerce was granted authority to regulate only interstate and for- 
eign air commerce.!? Confusion concerning the application of air 
traffic rules to all flights was created, however, by the following facts. 
A provision for state cooperation in enforcement of the regulations 
had been stricken from the act;!* one of the managers of the bill in 
Congress had said “the air traffic rules are to apply whether the aircraft 
is engaged in interstate or intrastate navigation”;'* and section 11 of 
the Act made it unlawful “to navigate any aircraft otherwise than in 
conformity with air traffic rules.”!* (Emphasis supplied throughout.) 


Despite the lack of a clear definition of this right to regulate flight 
activities the states, nevertheless, sought to adopt the federal air 
traffic rules promulgated under subsection 3(e) for local application 
and enforcement. Due to the fact that the state legislatures meet 
biennially, it is readily apparent that the state regulations could not 
keep pace with the many amendments to the federal regulations. In 
order for the current air traffic rules to be reflected as state laws, some 
legislative method such as incorporation by reference had to be used. 
This technique in some states ran afoul of state constitutional provi- 
sions so restrictive as specifically to prohibit legislation by reference. 
It was therefore recommended that the states enact laws either creat- 
ing a department of aeronautics or vesting an existing agency, as a 
Vehicle Commissioner, with power to formulate rules regulating avia- 





139 (1926); Williams, Federal Aeronautics Legislation, 76 U. Pa. L. Rev. 798, 810 
(1928) (Recognizes that extent of jurisdiction of Air Traffic Rules is not definite 
and that circumstances of each infringement must determine extent of authority 
of Fed. Govt.). 

11 Ibid. 

12“. |, ‘Air commerce’ means transportation in whole or in part by aircraft of 
persons or property for hire, navigation of aircraft in furtherance of a business, 
or navigation of aircraft from one place to another for operation in the conduct of 
a business .. . ‘interstate or foreign air commerce’ means air commerce between 
any State, Territory, or possession, or the District of Columbia, but through the 
air space over any place outside thereof; or wholly within the air space over any 
Territory or possession or the District of Columbia.” AriR COMMERCE ACT oF 1926 
$1, 44 Stat. 568, 49 USCA §171 (Supp. 1947). 

13 Lee, Legislative History of the Air Conmerce Act, 1929 USAvR 117, 131. 

1463 Cong. Rec. 9390 (1926). “In order to protect and prevent undue bur- 
dens upon interstate and foreign air commerce the air traffic rules are to apply 
whether the aircraft is engaged in commercial or non-commercial, or in foreign, 
interstate, or intrastate navigation in the United States, and whether or not the 
aircraft is registered or is navigation on a civil airway.” This quotation was enti- 
tled “Application of the Law” and designated §73 of Air Traffic Rules of the Air 
Commerce Regulations. Information Bull. No. 7, Dept. of Commerce Aeronautics 
Branch, June 1, 1928. 

15 44 Stat. 574, 49 USCA §181 (Supp. 1947). 
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tion. Thus an administrative officer could merely rubber-stamp 
federal air traffic rules for application to intrastate air traffic. But 
here again constitutional objections could be raised if proper guides 
and standards were not prescribed for the scope of administrative 
action. To meet these objections, the National Conference of Com- 
missioners on Uniform State Laws approved the Uniform Air Li- 
censing Act in 1930. Section 3 of this Act authorized the designated 
state agency to make air traffic rules which “‘shall conform to and coin- 
cide with, so far as practicable, the provisions of the Air Commerce 
Act of 1926 and the air traffic rules issued thereunder.’’!* 


The National Association of State Aviation Officials (NASAO) , 
as we know it, did not then exist and the states were slow to adopt 
this act.1* In addition, there is a practical objection to this method of 
dealing with the problem. In most states, misdemeanors and minor 
civil suits are tried in magistrate courts. Justices have generally shown 
a lack of sympathy for and a reluctance to enforce any regulation which 
is not a part of the state code of laws which is their principal guide. 
Objections by defendants of lack of authority on the part of the 
administrative agency and inadequate publication and notice of ad- 
ministrative regulations are frequently sustained. 

Even though the courts held the air traffic rules promulgated by 
the Secretary of Commerce under subsection 3 (e) of the Air Commerce 
Act of 1926 to be valid, despite the fact that they were not specifically 
limited in application to interstate air traffic, considerable doubt re- 
mained as to the legality of the regulations as applied to aircraft and 
airmen engaged in purely intrastate flight.1® The states, therefore, 





16 State v. Larson, 10 N. J. Misc. 384, 160 A. 556 (19382) (State Aviation Act 
declared unconstitutional for lack of administrative standards and guides), Notes, 
3 Air L. Rev. 158 and 180 (19382); Nieman v. Brittin, Minn. Dist. Ct. (2nd Jud. 
Dist. 19385), 1 Avi 558 (State regulation unlawful because of unconstitutional del- 
egation of legislative power), Note, 7 Air L. Rev. 131 (1986) £ The various prob- 
lems are discussed in Fagg, Incorporating Federal Law into State Legislation, 1 
J. Air L. 199 (1980) ; Fagg, National Conference on Uniform Aeronautics Regula- 
tory Laws, 17 A. B. A. Jour. 77 (1931); Lee, State Adoption and Enforcement of 
Federal Air Navigation Law, 16 A. B. A. Jour. 715 (1930); Young, The Province 
of Federal and State Regulation of Aeronautics, 1 J. Air L. 482 (1930); Vorys, 
What State Body Should Regulate Aeronautics?, 1 J. Air L. 494 (1980); Note, 5 
Air L. Rev. 171 (1934). . 

1711 U. L. A. 183 (Supp. 1947) ; 1944 USAvR 130; 1930 HANDBOOK oF NAT’L 
ConF. OF CoM’RS ON UNIFORM STATE Laws 445. For a general discussion of the 
legality and — of some of the sections of the provisions of this Act, see 
Albertsworth, Constitutionality of State Registration of Intrastate Aircraft, 3 J. 
Air L. 1 (1982); Boutelle, The Coordination of Federal and State Control of Aero- 
nautics, 5 J. Air L. 564, 570 (1934) (When a violation is reported, the state can 
take action under its state laws, modeled on the Federal requirements, or it can 
refer the violation to a Federal inspector) ; Cuthell, The Scope of State Aeronauti- 
cal Legislation, 1 J. Air L. 521 (1930); Gambrell, Uniform Program for Aeronau- 
tical Promotion and Control, 5 J. Air L. 598, 602 (1934); Mulligan, Regulatory 
Laws for Intrastate Commerce, 5 J. Air L. 572 (1934); Zollman, State Control of 
Aeronautics in Intrastate Flying Untouched by Federal Act, 3 J. Air L. 68 (1932). 

18 Only 8 states adopted this Act prior to its withdrawal from the recom- 
mended list. 11 U. L. A. 183 (Supp. 1947) ; 1944 USAvR 130. Representatives of 
16 states participated in the organization of NASAO, Sept. 2, 1931. Fagg, The 
NASAO and Aviation Development, 9 J. Air L. 36 (1938); Landis, The NASAO: 
Its Utility and Function, 4 J. Air L. 1 (19383). 

19 Neiswonger v. Goodyear Tire & Rubber Co., 35 F. 2d 761, 1 Avi 157 
(1929), Swetland v. Curtiss Airport Corp., 41 F. 2d 929 (1930), modified 55 F. 2d 














UNIFORMITY IN SAFETY REGULATION 185 
continued to adopt the Uniform Aeronautics Act or Uniform State 
Law for Aeronautics, as it was later called, usually in a modified form, 
with the result that by 1933 the maximum number of 22 states had 
enacted some such law.”° 

The problem of maintaining uniformity in air safety regulation 
was investigated by the Federal Aviation Commission (Howell Com- 
mittee) which had been appointed under a provision of the Airmail 
Act of 1934 to study the situation in aviation transportation and make 
recommendations to Congress.*1_ The Commission reported in Janu- 
ary 1935, and recommended that “If the several states do not adopt 
substantially uniform aeronautical regulatory laws within a reason- 
ably early time, a Federal constitutional amendment should be adopted 
which will give to the Federal government exclusive control of all 
phases of civil aeronautics within the United States.”*? In discussing 
this recommendation, the Commission stated, ‘“The need for a broader 
uniformity of practice than now exists, whether through state accept- 
ance of uniformity or through Federal assumption of full control, 
seems sufficiently acute to justify the remedy of constitutional change 
if a uniform law is not generally adopted.’’ 


A most ambitious effort to obtain uniformity in regulation was 
embodied in the Uniform Aeronautical Regulatory Act of 1935. This 
Act, given whole-hearted support by the Aviation Committee of the 
American Bar Association and the Commissioners on Uniform State 
Laws, required the possession of a federal certificate for pilots and 
aircraft before participation in flight within a state. Section 5 re- 
quired state air traffic rules to be “kept in conformity as nearly as 
may be, with the Federal legislation, rules . . . on the subject.’’** 
Prior to the passage of the Civil Aeronautics Act by Congress in 1938 
only three states adopted this recommended legislation.” 

EFFECTS OF CiviL AERONAUTICS AcT OF 1938 
In 1938, Congress repealed section 3 of the Air Commerce Act of 


201, 1 Avi 815 (19382) (Federal rules held applicable to intrastate ‘/; a" Note, 1 
Air L. Rev. 265 (1980) ; cf. New York v. Katz, 140 Misc. 46, 249 N. Y . Supp a FAD, 
1 Avi. 272 (1981) and Parker v. Gr anger, 4 Cal. 2d 668, 52 P. 2d 226 (1938), cert. 
denied, 298 U.S. 644 (1936) (State regulation upheld. Cts. did not discuss inter- 
state aspects of flights or —e of Fed. air traffic rules), Notes, 2 Air L. 
Rev. 386 and 403 (1931), 8 N. C. L. Rev. 281 (1930), 78 U. Pa. L. Rev. 663 
(1930), 16 Va. L. Rev. 502 (1930) ; Logan, The “Burden Theory” Applied to Air 
Transportation, 1 J. Air L. 483 (1930) ; Young, Province of Federal and State 
Regulation of Aeronautics, 1 J. Air L. 433 (1930). For interesting comments on 
exclusive federal jurisdiction of aviation based upon the treaty powers and the 
doctrine of the decision in Missouri v. Holland, 252 U.S. 416 (1920), see McCor- 
mick, Exclusive Federal Jurisdiction Over Aviation Via International Treaties, 6 
Air L. Rev. 13 (1985) and Wigmore, Did the Federal Government Acquire Exclu- 
sive Aerial Jurisdiction Two Years Ago?, 4 J. Air L. 232 (1933). 
2011 U. L. A. 157 (Supp. 1947); 1944 USAvR 129, 217. 
— AcT OF 1934 §§20 and 21, 48 Stat. 938, 39 USCA §469(r) & (s) 
7 
30, ime OF FEDERAL AVIATION COMMISSION 237, Recommendation 97 (Jan. 
23 Jd. at 288. Further discussion of the same thesis is contained in BROWN, 
AIRCRAFT AND THE LAW (1933) c. 10 (Federal or State Control and Regulation) 
and Davis, AERONAUTICAL LAW (1930) 9. 
2411 U. L L. A. 176 (Supp. 1947); 19835 HANDBOOK oF NaT’L CONF. OF COM’RS 
oN UNIFoRM STaTEe Laws 220. 
2511 U. L. A. 169 (Supp. 1947); 1944 USAvR 130. 
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1926, and powers formerly granted therein were delegated to the 
Civil Aeronautics Board (Authority) by Title VI of the Civil Aero- 
nautics Act—Civil Aeronautics Safety Regulation.” All of the air 
trafhc rules had been rewritten and reorganized in the Fall of 1937 
and they were adopted in toto by the Board (Authority). There was 
no break in the continuity of the application of the regulations.” 
The scope of flight activities covered by the air traffic rules was enlarged 
under the provisions of section 601 of the Act which provided that: 


“‘(a) The Board (Authority) is empowered, and it shall be its duty 
to promote safety of flight in air commerce by prescribing and 
revising from time to time—(6) Such reasonble rules and regula- 
tions, or minimum standards, governing other practices, methods, 
and procedure, as the Board may find necessary to provide ade- 
quately for the safety in air commerce; and (7) Air traffic rules 
governing the flight of, and for the navigation, protection, and 
identification of, aircraft, including rules as to safe altitudes of 
flight and rules for the prevention of collisions between aircraft, 
and land or water vehicles.” 28 


Under the broadened definition of ‘‘air commerce,’ 


, 


any flight of 


aircraft which might endanger interstate commerce was now subject 
to regulation by the Federal Government.” 
These provisions of the Act were so broad and sweeping that the 


“twilight zone” of aviation activity in which the states could properly 
regulate became even more illusory and less precisely defined than 


formerly.*° In the determination of this area of jurisdiction, a difficult 





2652 Stat. 1007-1012, 49 USCA §§551-560 (Supp. 1947). Reorganization 
Plans III and IV transferred certain functions of the Civil Aeronautics Authority 
to the CAB and the Administrator of Civil Aeronautics. See Aeronautical Stat- 
utes and Related Material 69, U.S. Govt. Printing Office (1940). 

2714 Code Fed. Regs. §60 (1938) (Air Traffic Rules); American Aviation, 
Nov. 1, 1937, p. 1; 10 Air Com. Bul. 9 (1938); Fagg, Legal Basis of the Civil Air 
Regulations, 10 J. Air L. & C. 7 (1939); Knotts, Cooperative Planning of the Civil 
Air Regulations, id. at 30; Wigmore, Form and Scope of the Civil Air Regulations, 
id. at I. 

28 CrviL AERONAUTICS ACT OF 1938 §601(a) (6) & (7), 52 Stat. 1007, 49 USCA 
§551(a) (Supp. 1947). 

29“. . ‘Air commerce’ means interstate, overseas, or foreign air commerce or 
the transportation of mail by aircraft or any operation or navigation of aircraft 
within the limits of any civil airway or any operation or navigation of aircraft 
which directly affects, or which may endanger safety in, interstate, overseas, or 
foreign air commerce.” CIvIL AERONAUTICS ACT OF 1938 §1(3), 52 Stat. 977, 49 
USCA §401 (Supp. 1947). Compare with definition note 12 supra. 

30 Mr. Oswald Ryan of the CAB, in Oct. 1940 stated the dilemma as follows: 
“Few, if any, federal regulatory statutes have been enacted with as broad a juris- 
diction over an industry as that asserted in the Civil Aeronautics Act of 1938... . 
The difficulty arises when we undertake to determine the scope of the Board’s reg- 
ulatory power over air navigation not traversing federal airways. This traffic in- 
cludes both a rapidly increasing volume of unscheduled, off the airways interstate 
flight, and such other intrastate air navigation as directly or potentially affects 
this off the airways commerce. Here is the twilight zone in the jurisdiction con- 
ferred by the Civil Aeronautics Act. Somewhere in that zone the power of the 
Federal Government theoretically ends and the exclusive jurisdiction of the state 
theoretically begins.” Ryan, Federal and State Jurisdiction Over Civil Aviation, 
12 J. Air L. & C. 25, 28 (1941). The dilemma is similarly noted and discussed in 
DyksTRA & DyKsTRA, THE BUSINESS LAW OF AVIATION c. 11 (1946) (Regulation 
under the Commerce Clause and State Police Power); FIxEL, THE LAw oF AVIA- 
TION §8 (Second Ed. 1945); FreperIcK, COMMERCIAL AIR TRANSPORTATION 249 
(Revised Ed. 1946); HorcHkiss, AvIATION Law §61 (Second Ed. 1938). 
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legal question had first to be answered. Recent Supreme Court deci- 
sions had given added strength to the power of Congress to act under 
the Commerce Clause.*! The need for uniformity in the safety regu- 
lation of aviation was an admitted fact. The question then was 
whether or not the states could by virtue of police powers retained 
under the 10th amendment of the Constitution regulate matters which 
were subject to extensive uniform regulation by Congress under the 
Commerce Clause. Now, more than ever, state laws on aviation stood 
to be stricken down by “endangered,” “burden,” “uniformity of regu- 
lation” and other well recognized doctrines. 


29 66 


Whereas up to this time there had been a controversy over the 
best possible method by which uniformity in regulation could be main- 
tained by the states, the controversy now developed over whether the 
states had been completely excluded from the regulation of aviation. 
In 1941, the majority of the members of the avaiation committee of 
the American Bar Association felt that there was no longer any room 
for safety regulation of aviation by the states and withdrew its support 
of the Uniform State Regulatory Act previously approved in 1935.%? 
One of the members of the committee wrote a dissenting opinion 
strongly favoring state adoption of the Uniform Act.** A scholarly 
argument over this action and the role of the states in the safety regu- 
lation of aviation has continued to the present time.*4 


In 1940, Part 60 of the Civil Air Regulations, Air Traffic Rules, 


had been amended to require all airmen and all aircraft to be certifi- 
cated by the Federal Government.*® Subsequently, the Attorney Gen- 
eral of the United States advised the Secretary of Commerce: 


“Clearly the authority granted by the Act with respect to the inter- 
state operation of aircraft extends equally to intrastate operation 
insofar as such operation is on a civil airway or directly affects or 
endangers the safety of interstate, overseas or foreign air com- 
merce. Determination of the question when intrastate operation is 
on a civil airway and when it directly affects ‘or endangers such 
commerce must be made by the administrator upon the basis of fact 





31 Stern, The Commerce Clause and the National Economy, 1933-1946, 59 
Harv. L. Rev. 645 (1946), and cases discussed therein. 


3211 J. Air L. & C. 333 (1940); 66 Rep. of A. B. A. 221 (1941); 12 J. Air L. 
& C. 261 (1941). 
33 Mr. George Logan, Minority Report, 12 J. Air L. & C. 268 (1941). 


34 Cooper, State Sovereignty vs. Federal Sovereignty of Navigable Airspace, 
15 J. Air L. & C. 27 (1948); Kuhn & McDonald, The Ocean Air—State or Federal 
Regulation, 31 Va. L. Rev. 363 (1945); Shadle, Federal Jurisdiction Over Civil 
Aircraft, 8 U. Detroit L. J. 103 (1945); Willebrandt, Federal Control of Air Com- 
merce, 11 J. Air L. & C. 204 (1940). But see Green, The War Against the States 
in Aviation, 31 Va. L. Rev. 835 (1945); Morris, State Control of Aeronautics, 11 
J. Air L. & C. 820 (1940). 


3514 Code Fed. Regs. (Cum. Supp. 1943). “§60.30 Pilot certificates. No 
person shall pilot a civil aircraft in the United States unless such person holds a 
valid pilot certificate issued by the Administrator ... §60.31 Aircraft certifi- 
cate. No flight of civil aircraft, other than a foreign aircraft whose navigation in 
the United States has been authorized according to law, shall be made or author- 
ized to be made in the United States unless there is outstanding for such aircraft 
a valid aircraft airworthiness certificate, or in violation of any term, condition, or 
limitation of such certificate.” 
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in particular situations. .. .” *6 


It had long been advocated that any intrastate flight could at any 
time endanger interstate commerce, and therefore all flight was subject 
to Federal Regulation. The following reasons were advanced: (1) 
All unobstructed airspace is navigable. Therefore, there is no way 
to ascertain when and under what conditions an intrastate flight might 
possibly be in proximity to and thus endanger a plane engaged in inter- 
state commerce. (2) All planes must use airports, and follow the 
same traffic pattern when landing or taking off. Obviously, during 
such times there necessarily is the most opportunity for local flying to 
interfere with interstate commerce. (3) Although the pilot is subject 
to direction from the ground, he is essentially a free agent in control 
of the aircraft and may change his plan of flight from intra- to interstate 
(or vice versa) at will.” The decisions handed down in Rosenhan v. 
U.S.88 and U.S. v. Drumm *® represent judicial affirmation of the ap- 
plication of Part 60 of the Civil Air Regulations to aircraft and airmen 
participating in interstate flight whether off or on civil airways and 
intrastate flight across or on civil airways. These decisions give 
poignancy to the argument of those favoring exclusive federal regula- 
tion. The cases also are significant in the light of the fact that the 
Conference of Commissioners on Uniform State Laws in 1943 with- 
drew the Uniform Acts of 1922, 1930 and 1935 from the list of ap- 
proved and recommended legislation. 


PosTWAR DEVELOPMENTS 


The impetus of World War II to the growth of aviation is reflected 
in the increase in the number of pilots in the United States from 
63,113 in 1940 to 455,000 in 1947. During the same period, the num- 
ber of aircraft increased from 17,928 to approximately 100,000.* 
The problem of maintaining proper discipline by the enforcement 
of safety rules and standards became correspondingly acute, and even- 
tually the stage was reached where either through an unwillingness 
on the part of Congress to appropriate money, or because it did not 
seem wise to seek the required appropriations, the Federal Govern- 





36 Op. of Atty. Gen. of U.S., June 12, 1941, 235 CCH §2820. 

37 These circumstances were discussed at the First National Legislative Air 
Conference held Aug. 18-20, 1930. See 1 J. Air L. 447 (1930). 

38 Rosenhan v. United States, 131 F. 2d 932, 1 Avi 1066 (1942), cert. denied, 
318 U.S. 790 (1943) (Aircraft certificated by state of Utah prohibited from use in 
porely — flight on civil airway in absence of airworthiness certificate of 

. Govt 

39 United States v. Drumm, (D. C. Nev.) 55 F. Supp. 151, 1 Avi 1088, 1177 
(1944) (Pilot and airplane in interstate flight must have valid pilot and airwor- 
thiness certificates respectively, issued by Fed. Govt. even though flight may not 
touch upon civil airways). The Drumm and Rosenhan cases are discussed in El- 
well, Enforcement of Air Safety Regulations, 14 J. Air L. & C. 318, 320 (1947). 
These cases were not unprecedented. See Note, Libeling an Airplane for Violation 
of Air Safety Regulations, 11 Air L. Rev. 437 (1940). 

401943 HANDBOOK OF NAT’L CONF. OF Com’RS ON UNIFORM STATE Laws 66. 

41 CAA STATISTICAL HANDBOOK OF CIvIL AVIATION 107; CAA Report on 1947 
Civil Aviation, CAA Press Release (Dec. 29, 1947). 
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ment’s enforcement program outside the certificated air carriers be- 
came wholly inadequate.*? As of January 1, 1948, there were 668 
cases involving violation of Civil Air Regulations pending before the 
Board, and many were more than six months old. The number of 
such cases on the docket has recently increased substantially.** Long 
before the recent period, however, the necessity for working out a 
cooperative program between the states and the Federal Government 
had become apparent. In certain states where the Civil Air Regula- 
tions were being flagrantly violated with resulting loss of lives, the 
authorities determined to take positive action.** 


One proposal for remedying the situation was embodied in the 
model State Aeronautics Department Act drafted by representatives of 
the Council of State Government, NASAO, and the CAA which au- 
thorized the state aeronautic agency to promulgate safety rules and 
regulations.** The 1946 revision of this Act provided that the state 
aeronautic agency should not adopt any rule or standard inconsistent 
with or contrary to federal rules and standards (Section 12) .*° This 
model Act also made careless and reckless operation of aircraft, and 
operation of aircraft while under the influence of intoxicating liquor, 
narcotics or other habit-forming drugs a misdemeanor (Section 13) .*® 
Section 13 was based upon the theory that by fine and/or imprison- 
ment, the states could adequately diminish the number of violations.‘ 
An analysis reveals that private and student pilots, because of their 
numerical superiority, were involved in the greatest number of cases.** 
The draftsmen of this proposed legislation sought to obtain a uniform 
interpretation of Section 13 by including in its language “the court 
in determining whether the operation was careless or reckless shall 
consider the standards for safe operation of aircraft prescribed by fed- 
eral statutes or regulations governing aeronautics.”4® However, a 
majority of the states which passed reckless flying statutes during 1947 
doubted the constitutionality of this provision and omitted it from 





42CAA, Safety Enforcement Guide (1947); Rathje, Constitutionality of 
State and Municipal Air Traffic Control, 15 J. Air L. & C. 108 (1948) (Failure of 
—— to grant funds for enforcement personnel required state and municipal 
action). 

43 July 1, 1946—225 cases pending; Jan. 1, 1947—488 cases; July 1, 1947—603 
Tryon Annual Report of the CAB (1946) 34 and Annual Report of the CAB 

44 Dinu, State Aviation Officials, Duties and Activities, 14 J. Air L. & C. 309, 
312 (1947). 

.“® NASAO, Srageret State Aviation Legislation (Sept. 1, 1946) ; Schroeder, 
Ane NASAO 1941-1947, 14 J. Air L. & C. 72 (1947). 


47 Ibid; Air Safety Enforcement Guide (CAA, Jan. 15, 1947) 3-5; Elwell, 
Enforcement of Air Safety Regulations, 14 J. Air L. & C. 318, 330 (1947). The 
Federal Civil Air Regulations duplicated by §13 are: §43.406—Use of liquor, nar- 
cotics, and drugs, and §60.101—Careless or reckless operation (of aircraft). 14 
Code Fed. Regs. §§43.406, 60.101 (Supp. 1945). 

“ a ne A Statistical Analysis of Non-Air Carrier Accidents in 1946 (Dec. 


49 See note 51 infra. 
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their laws.*°° Vv 

Experience has shown that it is difficult to obtain uniformity in 
regulation through the enactment of “uniform acts’ by the states. 
Section 13 as enacted by two states and the language of the original 
section of the model Act are set forth below in footnote.’ A com- 
parison will show conclusively that a so-called uniform act, after being 
processed in the legislative mills of the 48 states is no longer uniform. 
That the new Uniform Act in no way solved the problem is further 
illustrated by the fact that in one of the first state cases arising under 
Section 13 the defendant interposed the defense that he possessed a 
federal airman’s certificate, was flying a federally certificated aircraft 
on a federally designated civil airway and was, therefore, not subject 
to state regulation but subject to exclusive federal jurisdiction.®? 

It is apparent then that none of the solutions offered to date has 
‘furnished a complete answer to the problem. In the first place, the 
extent to which the states can regulate aviation safety is questionable. 
Secondly, experience has shown that the goal of uniform laws is not 
attained as the 48 states do not enact similar laws, rules and regula- 
tions. Attempts by states to adopt the rules promulgated by the Fed- 





50 §13 was adopted by 17 states during 1947. Of this number 11 states omit- 
ted from their laws any reference to federal standards. 2 CCH Av. L. Rep. 
§§ 24,021-24,983; States Cooperating in Uniform Laws to Foster Civil Aviation, 
CAA Press Release (Feb. 25, 1948). Flying while intoxicated has been declared a 
misdemeanor in several states for many years. Note, Existing State Laws on 
Flying While Intoxicated, 9 Air L. Rev. 437 (1940). 


51 Ohio. Whoever operates an aircraft on the land or water or in the air- 
space over the State of Ohio in a careless or reckless manner so as to endanger, or 
be likely to endanger, any person or property, or in willful or wanton disregard of 
the rights or safety of others, shall be punished by a fine of not more than $500.00 
or imprisonment in the county or municipal jail for not more than six months, or 
both such fine and imprisonment. Senate Bill No. 221, Ohio Laws 1947, 2 CCH 
Av. Law Rep. §24,681. 

North Dakota. Reckless Operation of Aircraft—No person shall operate an 
aircraft in the air or on the ground or water while under the influence of intoxi- 
cating liquor, narcotics, or other habit-forming drug, nor operate aircraft in the 
air or on the ground or water in a careless or reckless manner so as to endanger 
life or property. Senate Bill No. 40, North Dakota Laws 1947, 2 CCH Av. Law 
Rep. $24,663. 

Uniform State Aeronautics Commission or Dept. Act §18. Reckless Opera- 
tion of Aircraft. “It shall be unlawful for any person to operate an aircraft in 
the air, or on the ground or water, while under the influence of intoxicating liquor, 
narcotics, or other habit-forming drug, or to operate an aircraft in the air, or on 
the ground or water, in a careless or reckless manner so as to endanger the life or 
property of another. In any proceeding charging careless or reckless operation of 
aircraft in violation of this section, the court in determining whether the opera- 
tion was careless or reckless shall consider the standards for safe operation of air- 
craft prescribed by the federal statutes or regulations governing aeronautics.” 
(Emphasis added). 


In addition to the Acts discussed herein, approximately ten “uniform” avia- 
tion acts have been proposed. A few examples are: Uniform Airports Act 
(1935), Uniform Aviation Liability Act (1938), Uniform Law of Airflight 
(1938), Uniform Air Jurisdiction Act (1938). See Report on Proposed Uniform 
Aeronautical Code, 9 J. Air L. 679 (1938); Davis, Uniform State Aeronautical 
Code, 8 Air L. Rev. 282 (1937) ; State Legislation Digest and Uniform State Laws 
(Civ. Aero. Bull. No. 4). Some of the more recent acts are contained in NASAO, 
Suggested State Aviation Legislation (1946). The history of their adoption is re- 
viewed in Plaine, State Aviation Legislation, 14 J. Air L. & C. 333 (1947). 

52 Aviation News, June 2, 1947, p. 15. The alleged unlawful flight occurred 
in the vicinity of Knoxville, Tenn. The judge hearing the case took it under 
advisement. To the writer’s knowledge, no final decision has been rendered. 





UNIFORMITY IN SAFETY REGULATION 191 


eral Government face legal and practical obstacles in that the federal 
rules are not static. It is doubtful if a state agency could, and certainly 
a state legislature could not, conveniently keep its rules currently in 
conformance with the federal changes. If such a result were achieved, 
the interpretations of these rules, which are frequently as important 
as the rules themselves, would not be uniform nor could uniform inter- 
pretations be legally imposed. Furthermore, penalties imposed in one 
state would not prevent the activities of the pilot in another. In the 
case of a commercial pilot, financial interest alone would be sufficient 
inducement for him to exercise the privileges of his pilot certificate 
elsewhere. Action taken by one state would not, therefore, protect 
the residents of another state. If the Federal Government is to achieve 
the fundamental objective of the federal aviation program, it will, of 
necessity, in many cases, have to take action independently of action 
taken by state authorities. The Civil Aeronautics Board (CAB) has 
made it clear that flagrant violations of the Civil Air Regulations, such 
as flying while intoxicated, will not be treated with the same degree 
of leniency that one often finds in automobile cases.5* An objection 
also voiced by some is that making a violation a misdemeanor is a 
backward step from the position taken by the Federal Government 
when it specifically imposed civil penalties for all violations of the 
Civil Air Regulations.** The placing of violations in the criminal 
category neither adds to their effectiveness nor facilitates their enforce- 
ment. Criminal penalties merely place a stigma on airmen for which 


there is no compensating advantage either to the aviator himself or 
to the public safety.®° 


RECENT Court DECISIONS 


In 1944, Mr. Justice Jackson, in his concurring opinion in North- 
west Airlines v. Minnesota,*® stated: 


“Students of our legal evolution know how this Court inter- 
preted the commerce clause of the Constitution to lift navigable wa- 
ters of the United States out of local controls and into the domain 
of federal control. Air as an element in which to navigate is even 
more inevitably federalized by the commerce clause than is navi- 
gable water. Local exactions and barriers to free transit in the air 
would neutralize its indifference to space and its conquest of time. 

“Congress has recognized the national responsibility for regu- 
lating air commerce. Federal control is extensive and exclusive. 
Planes do not wander about the sky like vagrant clouds. They 
move only by federal permission, subject to federal inspection, in 





53 Air Safety Enforcement Guide (CAA, Jan. 15, 1947) 4, 42. 

54The policy of the CAA enforcement program is discussed in Elwell, 
Enforcement of Air Safety Regulations, 14 J. Air L. & C. 318, 327 (1947). 
_ .55 HALL, PRINCIPLES OF CRIMINAL LAW (1947) 245. “... the punishment of 
inadvertent harm doers cannot be justified on the grounds that it stimulates care 
by other persons. Finally, as to the negligent individuals who are subjected to 
punishment, both its leniency and its unrelatedness to the causes of their inad- 
vertence or inefficiency render it ba unlikely that any correction whatever re- 
sults. On the contrary, recent psychological testing indicates rather definitely 
that it is unproductive of care or efficiency in the person punished.” 

58 Northwest Airlines v. Minnesota, 322 U.S. 292 (1944). Notes, 32 Calif. L. 
Rev. 441 (1944), 57 Harv. L. Rev. 1097 (1944). 
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the hands of federally certificated personnel and under an intricate 

system of federal commands... . Its (aircraft) privileges, rights 

and protection, so far as transit is concerned, it owes to the Federal 

Government alone and not to any state government.” 57 
The Supreme Court subsequently gave partial affirmation to this 
statement. In Causby et ux v. U.S.,°* a case in which the constitution- 
ality of the Civil Air Regulations was not in issue, the court noted that 
“airspace is a public highway” and that the “Civil Aeronautics Author- 
ity has, of course, the power to prescribe air traffic rules.”*® Justices 
Black and Burton, in a dissenting opinion, stated that “Congress has 
given the Civil Aeronautics Authority exclusive power to determine 
what is navigable airspace subject to its exclusive control.” 

Recently a state appellate court interpreted these cases to mean: 

“Inasmuch as the United States has declared itself to be pos- 

sessed of complete and exclusive national sovereignty in all of the 

airspace above the United States, and inasmuch as ‘sovereignty’ 

means ‘supreme dominion,’ the United States thereby has reserved 

to itself the right ‘when necessary for take-off or landing,’ to grant 

to aviators licenses to reasonably use the airspace below the ‘navi- 

gable airspace.’ ” “| 

It would seem that the language of these opinions has eliminated 
the necessity for the definition of the “twilight zone”’ of aviation activi- 
ties over which the states legally could exercise safety regulation. 
Federal regulation is intensive and exclusive and leaves no room for 
state action. This statement is not meant to imply that the states can- 
not exercise their police powers to regulate local matters touching 
upon or indirectly affecting flight activities, such as the location and 
regulation of the use of airports, and the prohibition of stream pollu- 
tion by seaplanes, etc.*? Jt would therefore seem to follow that if the 





57 Northwest Airlines v. Minnesota, 322 U.S. 292, 303 (1944) (concurring 
opinion). 

58 328 U.S. 256 (1946). Notes, 14 J. Air L. & C. 112 (1947), 95 U. of Pa. L. 
Rev. 224 (1946), 32 Va. L. Rev. 1191 (1946). 

59 Causby et ux v. U.S., 328 U.S. 256, 264 (1946). 
.  60]d, at 272 (dissenting opinion). See Bethlehem Steel Co. v. New York La- 
bor Relations Board, 330 U.S. 767 (1947) (Action by N. Y. L. R. B. under a state 
act similar to the N. L. R. A., certifying a union previously refused certification 
by the N. L. R. B. held, invalid as in conflict with the N. L. R. A. and the Com- 
merce Clause of the Fed. Const.). At p. 771 of the decision the court stated: 
“Congress has not seen fit to lay down even the most general of guides to construc- 
tion of the Act, as it sometimes does, by saying that its regulation either shall or 
shall not exclude state action. ... Our question is primarily one of the construc- 
tion to be put on the Federal Act. Jt has long been the rule that exclusion of state 
action may be implied from the nature of the legislation and the subject matter al- 
though express declaration of such result is wanting.” (Emphasis added.) It is 
submitted that this statement could apply with even greater force to the Civil 
Aeronautics Act. See Ryan, note 26 supra. 

61 Antonik v. Chamberlain, Ohio Ct. Appeals, 9th Jud. Dist. (Dec. 23, 1947), 2 
Avi 14,500, 14,504 (Lower ct. holding that private airport was nuisance per se an 
that flights therefrom were trespasses in airspace of neighboring property owners 
reversed on appeal); Accord, Crew v. Gallagher, Pa. Sup. Ct., East. Dist., 2 Avi 
14,272, 14,587 (Mar. 25, 1948). : 

62 Compare City of Shreveport v. Conrad, Sup. Ct. of La., 33 So. 2d 508, 2 Avi 
14,513 (Dec. 15, 1947) (Municipality may exercise police powers to prohibit flight 
activities from lake used as source for municipal water supply) with Salem Air 
Service v. poveneye Cir. Ct. Ore., 2 Avi 14,482 (Mar. 5, 1947) (Owner of airplane 
certificated by Fed. Govt. cannot be compelled to register such aircraft with state 
ant under state statute requiring registration and licensing of all resident 
aircraft). 
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states are to exercise regulatory powers over the activities of aircraft and 
airmen they can do so only with the express permission of the Federal 
Government. 

Before a solution of the problem previously developed can be 
determined, the relationship of these decisions to recent statements 
of policy concerning the enforcement of civil air regulations must be 
established. 


PoLicy STATEMENTS 


The Fifth National Aviation Clinic held in November 1947, ap- 
proved Bill of Policy 20-A embodying principles which a few weeks 
previously had been endorsed by NASAO. The first three sections of 
the bill recognized that adequate enforecment of the safety rules and 
regulations relating to aviation requires state participation and that 
the duplication of federal regulation by states is undesirable. The 
rest of the bill follows: 


“Section 4. The Congress of the United States is respectfully 
requested to amend the Civil Aeronautics Act of 1938: 


(a) To authorize State Courts to impose penalties and to au- 
thorize the Courts of any State or any agency of a State 
authorized by the State after notice and opportunity for 
hearing to suspend in whole or in part for periods not in 
excess of 90 days any airman certificate issued by the Fed- 
eral Government for violation of Civil Air Regulations 
prohibiting careless or reckless operation of aircraft or 
regulating the minimum safe altitude of flight. 


To provide that the jurisdiction exercised by the Court or 
agency of any State pursuant to these delegations shall be 
concurrent with that of the jurisdiction of a Federal Court 
or the Civil Aeronautics Board as the case may be. 
“Section 5. In the event Congress takes parallel action with re- 
spect to Section 4 of this Bill, then the Clinic urges that the several 
states repeal all existing safety regulations previously promulgated 
by them.” 


The President's Air Policy Commission, which reported January 1, 
1948, under the title “State Enforcement and Participation in Federal 
Aviation Policy,” recommended: 


“The postwar expansion of personal aviation has made impos- 
sible the direct Federal enforcement of Civil Air Regulations with- 
out the creation of a large and cumbersome Federal policing 
agency. Rather than expanding the Federal payroll, the Commis- 
sion recommends that the Civil Aeronautics Act be amended to 
authorize State aviation officials or courts to enforce the noncarrier 
safety regulations of the Federal Government. We emphasize, 
however, our belief that the Government should retain its power to 
promulgate Civil Air Regulations in order to preserve national uni- 
formity.” 6 





83 Report of the President’s Air Policy Commission, Survival in the Air Age 
126 (Jan. 1, 1948). See 14 JoURNAL OF AIR LAW AND COMMERCE 85 (1948). 
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Following the recommendations of the Fifth National Aviation 
Clinic and of the President's Air Policy Commission, the Congres- 
sional Aviation Policy Board, in its report dated March 1, 1948, in Rec- 
ommendation 24 (b) concluded that: 


“The Federal Government should continue to have exclusive 
jurisdiction over the establishment of safety regulations applicable 
to all classes of aircraft and airmen, but the increase in non-air car- 
rier flying makes it desirable to delegate the administration and 
enforcement to non-Federal personnel by .. . Amending the Fed- 
eral laws to give concurrent jurisdiction to the State courts and 
aviation agencies to enforce the non-air-carrier safety regulations 
of the civil aeronautics authorities, including the right to suspend 
airmen’s certificates. 

“The essence of effective enforcement of safety regulations is 
the speedy and just handling of alleged violations. The need for 
additional enforcing services to achieve this result will increase in 
proportion to the growth of aviation. The several States share 
with the Federal Government the responsibility of protecting the 
safety of the citizens. It is essential that a uniform and simple 
procedure be used by established local enforcing agencies in this 
important task. This objective can be accomplished without reliev- 
ing the Federal Government of its responsibility and without un- 
duly increasing the demand for additional Federal personnel by the 
Congress giving concurrent jurisdiction to the State courts and avi- 
ation agencies to enforce the non-air-carrier safety regulations of 
the Federal civil aeronautics authorities.” ® 
All these statements recognize that uniformity in regulation can 

be maintained only so long as the Federal Government exclusively 
prescribes rules and regulations of flight which apply on a national 
basis. These statements also recognize that the supervision of non- 
air-carrier flight activities is essentially a local function and therefore 
the respective groups recommend that the onus of enforcement be 
shared through direct concurrent participation by the state agencies 
with the CAA and the CAB, and the concurrent use of the state 
courts with the federal courts. These groups have accordingly asked 
Congress to pass legislation embodying these recommendations. 


LEGAL PRECEDENT 





There is legal precedent for such action. The Supreme Court 
has held that state agencies and state officers may be authorized by 
Congress to execute and enforce federal laws.® State functionaries 





64 Report of the Congressional Aviation Policy Board, National Aviation Pol- 
icy, Recommendations 24(b), 21 (Mar. 1, 1948), p. 208 infra this issue of the JouR- 
NAL. The recommendation that private pilots and local, non-commercial flying 
should not be regulated by the CAB, which is concerned essentially with the eco- 
nomic regulation of air carriers, is not new. Representatives of the ICC especially 
pleaded for such a plan before the Committee largely responsible for the drafting 
of the Civil Aeronautics Act. See Hearings before the Committee on Interstate 
and Foreign Commerce on H. R. 9738, 75th Cong. 3rd Sess. (1938) 50. 

65 U.S. v. Bailey, 9 Pet. (U.S.) 238, 253 (1835); Prig v. Penna., 16 Pet. 
(U.S.) 539, 622 (1842); Kentucky v. Dennison, 65 U.S. 66, 108 (1860); U.S. v. 
Jones, 109 U.S. 513, 519 (1883); Robertson v. Baldwin, 165 U.S. 275, 280 (1897); 
Dallemagne v. Moisan, 197 U.S. 169, 174 (1905); Holmgren v. U.S., 217 U.S. 509, 
517 (1910) ; Selective Draft Law Cases, 245 U.S. 366, 389 (1918); Parker v. Rich- 
ard, 250 U.S. 235, 239 (1919); CLARK, THE RISE OF A NEw FEpERALISM c. IV 
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acting under such authority are agents of the Federal Government. 
Their actions are permissive. They may not be coerced or punished 
for refusing to perform their duties. They may execute such duties 
unless prohibited from so doing by the constitution or legislation of 
the state.®* Constitutional prohibitions against dual office holding 
usually do not apply if no oath of office is taken, no salary paid, no 
tenure of office prescribed, and no formal commission with seal is 
issued.*’ In order for federal authorization to be effective any prohib- 
itory legislation must be repealed and in lieu thereof the states should 
enact legislation clarifying the status of state agencies which would 
have concurrent jurisdiction with the CAA and the CAB and sanc- 
tioning their activities under federal authorization.®* 

Furthermore, the Supreme Court in 1946 in the decision of Testa 
v. Katt® specifically held that “‘a state court cannot refuse to enforce 
the right arising from the law of the United States because of concep- 
tions of impolicy or want of wisdom on the part of Congress in having 
called into play its lawful powers.”*° Prior to this decision, state 
courts, by applying the rules of conflict of laws, had entertained civil 





(1988) ; ROTTSCHAEFER, CONSTITUTIONAL LAW §85 (1939); Corwin, National-State 
Cooperation—Its Present Possibilities, 46 Yale L. J. 599-610 (1937) ; Kauper, Uti- 
lization of State Commissioners in the Administration of the Federal Motor Car- 
rier Act, 34 Mich. L. Rev. 37, 81 (1935); Koenig, Federal and State Cooperation 
Under the Constitution, 36 Mich. L. Rev. 752, 772 (1938); Mermin, “Cooperative 
Federalism” Again: State and Municipal Legislation Penalizing Violation of 
Existing and Future Federal Requirements, 57 Yale L. J. 1 (1947). 

66 Dallemagne v. Moisan, 197 U.S. 169, 174 (1905). “Power may be conferred 
on a state officer, as such to execute a duty imposed under an Act of Congress, and 
the officer may execute the same, unless execution is prohibited by the constitution 
or legislation of the State.” 

67 U.S. v. Hartwell, 6 Wall. (U.S.) 385, 393 (1867). “An office is a public 
station, or employment conferred by the appointment of government. The term 
embraces the ideas of tenure, duration, emolument, and duties.”; Metcalf & Eddy 
v. Mitchell, 269 U.S. 514, 520 (1926). “Where an office is created, the law usually 
fixes its incidents, including its term, its duties and its conipensation.”; U.S. v. 
Germaine, 99 U.S. 508, 511 (1878); U.S. v. Mouat, 124 U.S. 303, 307 (1887); U.S. 
v. Smith, 124 U.S. 525, 5382 (1888); Helvering v. Powers, 293 U.S. 214, 222 
(1934) ; Bouvier’s LAw DIcTIONARY 1002 (Baldwin’s Cent. Ed. 1946); CLARK, 
THE RISE OF A NEW FEDERALISM 87 (1938) ; MECHEM, A TREATISE ON THE LAW OF 
PUBLIC OFFICES AND OFFICERS §§1-9 (1890). At p. 4 the author quotes the follow- 
ing language from the opinion of Judge Cooley in Throop v. Langdon, 40 Mich. 
673, 682 (1879): “The officer is distinguished from the employee, in the greater 
importance, dignity and independence of his position; in being required to take an 
official oath, and perhaps to give an official bond; in the liability to be called to ac- 
count as a public offender for misfeasance or non-feasance in office, and usually, 
though not necessarily, in the tenure of his position. In particular cases, other 
distinctions will appear which are not general”; 35 Worps & PHRASES 198, 200 
(Perm. Ed. 1940, Supp. 1947). 

68 Kauper, Utilization of State Commissioners in the Administration of the 
Federal Motor Carrier Act, 34 Mich. L. Rev. 37, 81 (1935). See cases and stat- 
utes cited and discussed at p. 83 where the author states, “It would be the part of 
wisdom ... for state legislatures to . . . expressly authorize their commissions to 
exercise any powers or authority that may be conferred upon them by the Federal 
Government...” 

69 330 U.S. 386 (1946) (Action to recover triple damages under the Emer- 
gency Price Control Act. Statute granted concurrent jurisdiction for such suits 
to the state and Federal courts and authorized an action to be brought in any 
court of competent jurisdiction. The U.S. Supreme Court held that the Conn. 
courts must accept jurisdiction of suit arising from violation of Act in that 
state) ; Notes, 9 Ga. B. J. 463 (1947), 15 Geo. Wash. L. Rev. 481 (1947), 60 Harv. 
L. Rev. 966 (1947). 


” Testa v. Katt, 330 U.S. 386, 393 (1946) (unanimous opinion). 
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suits arising under federal laws. The Testa v. Katt case is significant 
in that it holds that state courts must also enforce penalties prescribed 
for the violation of federal laws if Congress orders them to do so. In 
this decision, the Supreme Court stated that the supremacy clause of 
the Constitution, Article VI, Section 2, was explicit, absolute, and con- 
trolling when it stated “The judges in every state shall be bound ... 
(by the laws of the United States) .. . anything in the constitution or 
laws of any state to the contrary notwithstanding.””! Quoting prece- 
dent,”* the court interpreted its previous decisions to mean that the 
supremacy clause placed not only the power but also the duty upon 
state courts to enforce federal laws. The state courts must, however, 
have adequate jurisdiction over purely local law.” 


This method of dealing with the problem, state participation in 
the enforcement of the Civil Air Regulations, was advocated by Mr. 
Oswald Ryan of the CAB in a speech which he made in St. Louis before 
the meeting of the NASAO on November 6, 1945.74 A strong propo- 
ponent of this idea is Mr. Merrill Armour, Assistant Chief Examiner, 
CAB, formerly Assistant General Counsel, Safety, CAB, who was 
largely responsible for the passage of Policy Bill 20-A at the Fifth 
National Aviation Clinic. Mr. Theodore P. Wright, former Admin- 
istrator of Civil Aeronautics, in an effort to better the air safety regu- 
lation enforcement situation, urged the states to enact their own 
reckless flying statutes and to cooperate in a joint federal-state enforce- 
ment program. The Board, on the other hand, has never given 
wholehearted support to the proposal, but has recommended that a 
joint committee composed of representatives of NASAO, the CAA, 
and the CAB be formed to explore the possibilities of the proposal.” 


PROPOSED SOLUTION 
The solution proposed herein has all of the advantages and none 
of the disadvantages of any of the prior attempts to obtain uniformity. 
In the first place, it insures uniformity of rules and regulations. Only 
federal rules and regulations are involved. Decentralization would 





71 Id. at 391. 

72 Notably, Claflin v. Houseman, 93 U.S. 180 (1876) as subsequently followed 
and affirmed in Tenn. v. Davis, 100 U.S. 257 (1879) ; Mondau v. New York, N. H. 
& H. R. Co., 223 U.S. 1 (1912); Minn. & St. L. R. Co. v. Bombolis, 241 U.S. 211, 
222 (1916); McKnett v. St. L. & S. F. R. Co., 292 U.S. 230 (1984); B. & O. R. R. 
Co. v. Kepner, 314 U.S. 44 (1941); Miles v. Ill. C. R. Co., 315 U.S. 77 (1945); 
Herb v. Pitcairn, 324 U.S. 117, 121-123 (1945), 325 U.S. 77 (1945). 

73 Testa v. Katt, supra note 68, at 394. See Hatton, State Court Jurisdiction 
of Federal Rights of Action—EPCA, 40 Ill. L. Rev. 355, 380 (1946); Warren, 
(i908) Criminal Laws and the State Courts, 38 Harv. L. Rev. 545, 594-597 

74 Address of Mr. Oswald Ryan, Member, CAB, to NASAO, St. Louis, Mo., 
Nov. 6, 1945. Letter from Mr. Merrill Armour, April 9, 1948. 

75 Ibid. It is unfortunate that the CAA and the CAB at times have worked at 
cross purposes. While the CAB was proposing a cooperative program for the en- 
forcement of the Civil Air Regulations the CAA, because immediate action was re- 
— was actively encouraging the states to enact and enforce their own reckless 

ying statutes. See Elwell, Enforcement of Air Safety Regulations, 14 J. Air L. & 
tigers 330 (1947); Plaine, State Aviation Legislation, 14 J. Air L. & C. 333, 338 
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occur in enforcement.’® It is obviously more practical and less costly 
not to duplicate the existing competent state law enforcement set-up.” 
Aircraft owners and pilots would be protected from the evils of con- 
flicting state rules and laws and would be assured that action would 
not be taken by more than one disciplinary body. Under the Civil 
Aeronautics Act, a safety certificate holder is subject not only to action 
against his certificate instituted by the Administrator before the CAB 
but also to prosecution in a Federal Court for the collection of a civil 
penalty in the event that he does not agree to the compromise offer 
which the Administrator, in his discretion, may make to him.7® Under 
the present laws, a pilot may find himself subject to prosecution by 
the federal authorities, state authorities, and possibly municipal au- 
thorities. Inasmuch as some states require a state airmen’s certificate, 
the pilot may be subject to fine and imprisonment by the state authori- 
ties, and also may be grounded by having action taken against his state 
registration certificate. The principle inherent in the proposed solu- 
tion eliminates this duplication and confusion and achieves the goal 
toward which both the Federal Government and the states are direct- 
ing their efforts. 

In the light of the recommendations by the Congressional Aviation 


Policy Board and the President’s Air Policy Commission, the Bill of 
Policy of the Fifth National Aviation Clinic, and the current lack 





76 McCracken, Special Problems in Aeronautic Legislation, 2 Air L. Rev. 479, 
482 (1981). “It may well be that decentralization of the enforcement of air traffic 
rules through the cooperating state officials would be more effective, and in the fu- 
ture when flying becomes more general, work less hardship on operators than 
would federal enforcement. Authority for state officials to enforce the air traffic 
rules would presumably have to be obtained by Congressional legislation consent- 
ing to state enforcement.” 

77 The Supreme Ct. recognized this fact as long ago as 1835. See U.S. v. Bai- 
ley, 9 Pet. (U.S.) 288, 243 (1835), “To deny these powers [to authorize state 
agents to exercise fed. functions] in the federal government, would be to create a 
necessity for a great multiplication of federal officers to discharge duties now well 
performed by state functionaries.” 

78 Letter of the Director of the Bureau of the Budget Construing Reorganiza- 
tion Plans No. III and No. IV, Aeronautical Statutes, supra note: 26 at 87. In addi- 
tion, the Civil Aeronautics Authority issued a statement June 29, 1940 setting 
forth the jurisdiction of the Administrator of Civil Aeronautics over the safety 
provisions of the Act as affected by the Presidential Reorganization Plans III and 
IV. The federal safety enforcement program presently follows the plan outlined 
in this statement, the pertinent portion of which is quoted here. eee 

“The Administrator will also have substantial jurisdiction over the enforce- 
ment of the safety provisions of the Act and of the Civil Air Regulations. There 
are in use at present five methods of enforcing civil air regulations: (1) a repri- 
mand, (2) the transmission of information concerning violations to the Depart- 
ment of Justice for the initiation of proceedings to collect a civil penalty, (3) the 
compromise of a civil penalty, (4) the suspension or revocation of a certificate, 
and (5) the denial of the renewal of a certificate upon the expiration thereof. 


“The first three of these methods of enforcement will be exercised by the 
administrator, although in case of methods (2) and (8) it is anticipated that 
some channels for the interchange of comments upon the proposed action between 
the Board and the Administrator will be established. nder such an arrange- 
ment, if the Administrator determines to recommend that a civil penalty be im- 
posed upon a violator, the Administrator will transmit the reported violation to 
the Department of Justice, after consulting with the Board, for the initiation of 
judicial proceedings to collect the civil penalty incurred. Also, it will be the duty 
of the Administrator, after consulting with the Board, to accept or reject any 
compromises of civil penalties which may be offered. 
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of enforcement of the Civil Air Regulations, it appears that Con- 
gressional action authorizing State agencies, judicial and administra- 
tive, to enforce the Civil Air Regulations would be a major step 
forward in attaining uniformity in and enforcement of air safety regu- 
lations. This could be accomplished by a simple amendment to Section 
903,*° or in the alternative, Section 1106*° of the Civil Aeronautics Act. 


The following language might be used: 


A. The trial of any offense arising from the violation of the pro- 
visions of Section 610(a) of this Act shall be held in any court of 
competent jurisdiction. The state and territorial courts shall have 
concurrent jurisdiction with the federal district courts over such 
suits. 

B. The courts of any state, possession or territory of the United 
States are hereby granted concurrent jurisdiction with the federal 
courts; and those duly authorized state law enforcement and avia- 
tion regulatory agencies as the Administrator of Civil Aeronautics 
(or Civil Aeronautics Board) may from time to time hereinafter 
designate, are hereby granted concurrent jurisdiction with the 





“Method (4) is to be exercised by the Board whether such action is taken 
after the statutory hearing or on a waiver of hearing by the violator. It is ex- 
pected, however, that, in most cases, the Administrator’s staff will present the evi- 
dence to the Board or its examiners in suspension and revocation cases where the 
suspension or revocation is recommended by the Administrator. If the Adminis- 
trator or his staff determines that the holder of a safety certificate has failed to 
maintain the original qualifications for the certificate and that the suspension or 
revocation of the safety certificate is necessary, it will be his duty to bring the 
matter to the attention of the Board in order that it may take the necessary action 
to suspend or revoke the certificate. 

“On the other hand, if facts come to the attention of the Board from sources 
other than the Administrator (such as through the investigation of accidents) 
which indicate the necessity for suspending or revoking the safety certificate, the 
Board will, of course, initiate the proper proceedings on its own motion. The 
temporary suspension of certificates in emergency, as authorized by the Act, may 
be effected by the Administrator. Promptly after such a temporary suspension 
has been effected, an opportunity for a hearing before the Board or one of its 
examiners must be given to the holder of the certificate. 

“While method (5) is to be exercised by the Administrator, a petition for a 
reconsideration of a denial by the Administrator of the issuance or renewal of an 
airman certificate is to be heard and decided by the Board, although it is expected 
that the Administrator’s staff is to present evidence to the Board at the hearing. 
All such petitions should, therefore, be filed with the Board. 

“It will be the duty of the Administrator, through his inspection staff, to 
investigate violations of the safety provision of the Act and of the safety stand- 
ards, rules, and regulations, and through his legal staff in Washington, to take 
such of the above-mentioned steps as seem to him to be necessary. 

“In performing his function relating to air safety, the Administrator will be 
bound by the safety standards, rules, and regulations cing by. the Board. 
The Board will determine and issue in the form of regulations, the qualifications 
for securing the various types of safety certificates and will prescribe the safety 
standards, rules, and regulations which govern the operation of aircraft and other 
aeronautical activities. Of course, the Administrator may, and undoubtedly he 
will, recommend to the Board the issuance and amendment of such rules and regu- 
lations as his experience indicates to be necessary. On the other hand, the Board 
will take the initiative in prescribing new or amended safety standards, rules, and 
regulations where the Board feels that such action is required. Thus, in so far as 
safety regulation is concerned, it can be said generally that the Board prescribes 
the standards, rules, and regulations, and that the Administrator is primarily 
charged with the duty of taking or recommending action to carry them into effect. 
...” Statement Released by the Civil Aeronautics Authority, June 29, 1940, 1 
CCH Av. L. Rep. 2233. 

79 Venue and Prosecution of Offenses, 52 Stat. 1017, 49 USCA §623 (Supp. 


1947). 
80 Remedies Not Exclusive, 52 Stat. 1027, 49 USCA §676 (Supp. 1947). 
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Administrator of Civil Aeronautics and the Civil Aeronautics 
Board, as the case may be, after notice and opportunity for hearing 


as required by law to: 

1. Suspend any airmen’s certificate for violation of the Civil 
Air Regulations promulgated under Section 601 of this Act 
for a period not exceeding one year; 

2. Compromise any civil penalty authorized to be assessed un- 
der Section 901 of this Act. 


There are several reasons why it would be advisable to word the 
amendment in such general terms. In the first place, by not specifi- 
cally singling out the non-air-carrier violations for prosecution by the 
states, any charge that this is class or arbitrary legislation would be 
less likely and peace more probably be maintained between private 
pilot groups and the air carriers. Secondly, the present gentlemen's 
agreement between the CAA regional enforcement personnel and the 
state authorities, whereby only non-air-carrier violators are prosecuted 
under the state reckless flying statutes, would be continued. This type” 
of federal-state cooperation should be fostered and encouraged if an 
enforcement program is to be equitable and effective. In this manner, 
air-carrier violations which usually require more detailed procedure 
and technical proof would continue to be processed through federal 
channels. Thirdly, the language permits a flexible program to be 
fostered.§1 In those states which have no aeronautical regulatory 
agency, or where for political reasons the efforts of the state agency 
are ineffective, the CAA-CAB enforcement attorneys could continue 
to carry the burden of maintaining law and order in the air. NASAO 
could make an additional contribution by fostering state-federal co- 
operation to carry out the plan and in the active organization of hon- 
est, sincere and enlightened aeronautical agencies in all of the 48 


states.8? 
State legislation could take the following form: 


Be it enacted by ————————-: 

Sec. 1. The State Department of Aeronautics (or proper aero- 
nautics regulatory body) or the members thereof, and the State, 
county, and municipal police, whenever authorized by an Act of 
Congress of the United States to exercise any power or authority 
over aircraft and airmen, shall have full power and authority to 
administer the provisions of such Act within the State of 

, and in cases and proceedings authorized under such 
Act, in cooperation with the Administrator of Civil Aeronautics 
and the Civil Aeronautics Board. 








81 The extraordinary remedies of compulsory order, §1002(c) of the Act, 52 
Stat. 1018, 49 USCA §642(c) (Supp. 1947) ; mandatory injunction, §1007, 52 Stat. 
1025, 49 USCA §647 (Supp. 1947); libel in rem, §903(b) (1), 52 Stat. 1017, 49 
USCA §623(b) (1) (Supp. 1947); and the imposition of a criminal fine or impris- 
onment, §902(a)-(c), 52 Stat. 1015, 49 USCA §622, are retained by the Adminis- 
trator and Board. Cooperative undertakings between state and federal agencies 
have notoriously been more successful than those between federal agencies. See 
authorities cited supra note 65. 

82 The NASAO cannot work alone. Although a few informal conferences 
have been held, the Board has never invoked the authorization for federal-state 
cooperation contained in §205(b) of the Act, 52 Stat. 984, 49 USCA §425(b) 


(Supp. 1947). 
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Sec. 2 (Specific citation to any statute interfering with the car- 
rying out of functions authorized in Sec. 1) are hereby repealed. 

Sec. 3 (Specific citation to all State aviation safety regulations) 
are hereby repealed. 


A bill, S. 2452, to carry out Recommendation 24 (b) of the Congres- 
sional Aviation Policy Board was recently introduced in Congress.** 
The scope of this article does not permit an extended analysis of 
this proposed legislation. Instead of accomplishing needed revision 
of the Civil Aeronautics Act, however, S. 2452 would seem to increase 
the present unwieldliness of the statute. Until the Act is revised with 
the authority for air carrier safety regulation and enforcement under 
one title, non-air carrier safety regulation and enforcement placed 
under another title, and the authority, duties, and responsibilities of 
the Board and Administrator clearly defined, it is submitted that a 
brief, succinct amendment phrased in general language is to be pre- 
ferred.** 


CONCLUSION 


The solution offered herein is admittedly not perfect. Although 
many problems will arise in carrying out a program of this kind, it 
is felt that none of these problems will be of such a serious nature 
that they cannot be solved by the cooperative efforts of NASAO, the 
CAA, and the CAB. The present policy of conducting law enforce- 
ment clinics in which CAA inspectors, enforcement attorneys, state 
aviation directors and state law enforcement personnel discuss prob- 
lems and procedure in aviation safety regulation should be continued. 
This sort of federal-state cooperation is necessary if the proposed plan 
is to be effective. 

With a solution available to a problem which has plagued aviation 
from its start, it is hoped that Congress will take steps to amend the 
Civil Aeronautics Act as soon as possible. 





83 §, 2452, 94 Cong. Rec. 4194 (April 6, 1948) and H. R. 6147, 94 Cong. Rec. 
4320 (April 7, 1948). 

84 See notes 78 and 81 supra. Bryce, The Conditions and Methods of Legisla- 
tion, 31 Rep. N. Y. S. B. A. 153, 162 (1908). “As respects Form, you, as lawyers, 
know that a statute ought to be clear, concise, consistent. Its meaning should be 
evident, should be expressed in the fewest possible words, should contain nothing 
in which one clause contradicts another or which is repugnant to any other provi- 
sion of the statute law, except such provisions as it is expressly intended to re- 
peal.”’; READ AND MACDONALD, CASES AND MATERIALS ON LEGISLATION c. 6 (1948) 
(Legislative Language, Its Arrangement, and the Mechanics of Drafting) ; SUTH- 
ERLAND, STATUTES AND STATUTORY CONSTRUCTION §4502 (Horack, 3d Ed. 1943). 








EDITORIAL 
NATIONAL AVIATION POLICY 


By Owen Brewster 
United States Senator from Maine 


The Congressional Aviation Policy Board, whose report (Senate 
Report 949, “National Air Policy”) was presented to Congress on 
March Ist, has made a unique and significant contribution to the mili- 
tary security and economic health of the nation.'. In my capacity as 
Chairman, I make this statement from a full recognition of the truly 
bi-partisan and bi-cameral cooperation which its members gave, with- 
out stint, in a time of grave national peril. 

In an earlier issue, your Editor has described the work of the Presi- 
dent’s Air Policy Commission, whose “Survival in the Air Age” will 
continue for a long time to come as a great exposition of the meaning 
of air power. There has been some confusion about the existence and 
the work of two such contemporary policy bodies, which, in spite of 
frequent explanations, still needs clarification. The Foreword to the 
Congressional Report states: 

“Within two years after cessation of hostilities in World War 

II, general concern over national security and the threatened bank- 

ruptcy of the aircraft industry and civil air carriers of the United 

States, indicated necessity for review of national aviation policy by 

the Congress. 

“As early as January 1947, legislation was introduced in the 

Senate for establishment of a National Aviation Policy Board. 

After months of debate, a bill, H. R. 3587, was passed by both 

Houses on July 22, 1947. This act to provide for the establishment 

of a temporary Congressional Aviation Policy Board, was signed by 

the President on July 30, 1947, thus becoming Public Law 287.” 2 

It was during the course of the debate on H. R. 3587 that the Presi- 
dent, on July 18th, announced the appointment of his Commission. 
Skeptics immediately saw in the parallel action of the White House and 
the Congress the probability of duplication of effort and of rivalry for 
the limelight. Instead, the Board and the Commission met as scon as 





1 The Board consisted of Senator Owen Brewster (Maine) Chairman, Repre- 
sentative Carl Hinshaw (Calif) Vice Chairman, Senators Albert W. Hawkes 
(N. J.), Homer E. Capehart (Ind.), Edwin C. Johnson (Col.), and Ernest W. 
McFarland (Ariz.), as well as Representatives Charles A. Wolverton (N.J.), 
Karl Stefan (Neb.), Alfred L. Bulwinkle (N.C.), and Paul J. Kilday (Tex.). 
Serving as ex officio members were Senators Burnet R. Maybank (S.C.) of the 
Armed Services Committee, Joseph H. Ball (Minn.), Guy Gordon (Ore.), and 
Leverett Saltonstall (Mass.) of the Appropriations Committee, and Raymond 
E. Baldwin (Conn.) of the Armed Services Committee plus Representatives 
Charles R. Clason (Mass.) of the Armed Services Committee and Francis Case 
(S.D.), Noble J. Johnson (Ind.), and J. Vaughan Gary (Va.) of the House Ap- 
propriations Committee. Mr. Merrill C. Meigs, Director, Aircraft Division, War 
Production Board, 1940-42; Consultant, 1942-44, acted as Adviser to the Board. 


2See 14 J. Air L. & C. 365 (1947). 
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they were organized and came to a completely satisfactory arrangement 
for their working procedures. The action of each was independent, 
but the Commission held public hearings, making its transcripts of tes- 
timony available to the Board every twenty-four hours. The Board set 
up a distinguished Advisory Council * of civil and military experts and 
a staff * to digest the Commission’s testimony and to do voluminous 
additional research. Its own sessions were executive and top level pol- 
icy officers of the Government departments and the military services 
were called for full and frank discussion of the problems facing the 
United States. 

When the President’s Commission’s report became available on Jan- 
uary Ist, its recommendations were given the most earnest considera- 
tion. In certain respects, there was close agreement on general policy; 
in some the Board’s decisions differed from those of the Commission. 
Those differences resulted partly from the fact that the Board was able 
to gain more concrete information on certain vital points, but arose 
largely from the very nature of the two bodies. 


It must be remembered that the Board was an instrument of the 
Congress, established to report to the Congress. Its members were able 
to introduce bills in the House and Senate which would implement the 
recommendations they had made. Because time was of the essence, 
short cuts to action by the necessary committees of the House and Sen- 
ate were taken by inviting members of the Armed Services and Appro- 
priations Committees of both chambers to sit as Ex-Officio Members 





3 The Council consisted of: General of the Army, H. H. Arnold, Gerald B. 
Brophy, aviation attorney, United States representative, Provisional Interna- 
tional Civil Aviation Organization, 1945-46, William A. M. Burden, Assistant 
Secretary of Commerce for Air, 1944-47, Ralph S. Damon, president, American 
Airlines, Inc., Rear Admiral Luis de Florez, United States Naval Reserve, presi- 
dent, De Florez Engineering Co., Richard R. Deupree, president, Procter & Gam- 
ble; Chief, Munitions Board, 1946-47, Lt. Gen. James H. Doolittle, United States 
Air Force Reserve, Victor Emmanuel, chairman of the board, AVCO Manufac- 
turing Corp., Robert E. Gross, president, Lockheed Aircraft Corp., H. M. Horner, 
president, United Aircraft Corp., Joseph D. Keenan, attorney, assistant to secre- 
tary-treasurer; Labor League Political Education of A. F. of L.; labor adviser 
to Lieutenant General Clay, Military Government in Germany, J. H. Kindel- 
berger, president, North American Aviation, Inc., P. W. Litchfield, president, 
Goodyear Aircraft Corp.; chairman of the board, Goodyear Tire & Rubber Co., 
Dr. Clark M. Millikan, professor of aeronautics, California Institute of Tech- 
nology, L. Welch Pogue, aviation attorney, chairman, CAB, 1942-44, D. W. 
Rentzel, president, Aeronautical Radio, Inc., Dr. William R. Sears, director, the 
Graduate School of Aeronautical Engineering, College of Engineering, Cornell 
University, Earl F. Slick, president, Slick Airways, Inc., Charles E. Sorensen, 
vice chairman, Willys Overland Motors, Inc.; adviser to Aircraft Production, 
War Production Board, 1942, Admiral John H. Towers, United States Navy (re- 
tired), Col. Roscoe Turner, president, Turner Aviation Corp., J. Carlton Ward, 
Jr., president, Fairchild Engine & Aircraft Co., Gill Robb Wilson, aviation editor, 
New York Herald Tribune, C. E. Woolman, president, Delta Air Lines. 

4 The staff included Rear Admiral H. B. Miller, USN (retired), Executive 
Director; Colonel William Westlake, USAF Reserve, consultant on Transporta- 
tion and Assistant Executive Director; Commander Edward C. Sweeney, USNR, 
consultant on Government Organization; Halford G. Davis, consultant on Manu- 
facturing; Colonel M. J. Maas, USMC and Major L. C. Quinn, Jr., USAF, con- 
sultants on Combat Aviation; Alice Rogers Hager, consultant on Transportation; 
T. L. K. Smull, consultant on Research and Development; Selig Altschul, con- 
sultant on Aircraft Industry Finance; and Alan Passen, consultant on Air 


Transport Finance. 
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during the Board’s sessions. As soon as the Report had been made to 
the Congress, the work of preparing bills began and twenty-one pieces 
of major legislation have now been introduced in both House and Sen- 
ate. 


There is another point about the Board which must be emphasized. 
Congress is responsible to the people not only for legislation, but also 
for authorization of the expenditure of funds from the public Treasury. 
With the tremendous demands being made upon the United States at 
the present time, the addition of billions of dollars in appropriations’ 
requests to reestablish the greatest air power in the world as a prime 
security essential was a matter of grave concern. The Board found that 
priorities must be decided — that first things must come first or the 
country would be pushed into bankruptcy. The initial step was to 
move for an over-all estimate on the national budget, and constant pres- 
sure was exerted on the Joint Chiefs of Staff to produce a unified plan 
of action and a unified, instead of a triple budget for the common de- 
fense. 


The acute financial situation of the aircraft industry was early seen 
to present no problem once plans were developed for rebuilding a ma- 
jor air force. Long range procurement, to be authorized by law, plus 
the orders which would flow from the military services would automati- 
cally solve the industry’s difficulties. “This process is now under way. 

In the case of the air transportation industry, first priority was as- 
signed to an All-Weather Air Traffic Control System (Recommenda- 
tion No. 12), which would ultimately eliminate the present crippling 
schedule delays and cancellations due to unflyable weather. The 
industry is losing approximately $40,000,000 a year from such delays 
and cancellations, and there have been too many accidents caused by 
weather. The present system of Federal Airways is outmoded by the 
newer aircraft and is so overburdened by existing traffic that stacking 
over airports for hours at a time results. Relief for civilian flying is ur- 
gently needed. 


Probably the outstanding achievement in this program of the Radio 
Technical Committee for Aeronautics is that it represents agreement, 
for the first time in air history, of every element of civil and military 
aviation on the devices and techniques which will give the greatest serv- 
ice to all components. Such an agreement is little short of a miracle — 
but it was achieved and can now be put into effect. The interim pro- 
gram will take five years to reach full development, and the target pro- 
gram, in which a considerable amount of fresh research is involved, 
another four years. The cost will be slightly in excess of a billion dol- 
lars but the Board feels that this is one major expenditure which will 
earn its keep. Since the airlines must be supported by mail pay until 
they can be self-supporting, safety and certainty of service is the one 
sure way to change red ink to black on the ledgers. All-weather flying 
with safety and certainty should bring the passengers into the ticket 
offices in sufficient numbers to provide an increasing upward curve on 
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the operations charts. 

The Board also recommended that the Post Office Department be- 
gin domestic air parcel post service at an early date. International air 
parcel post has been inaugurated within the past two months but there 
are even greater possibilities in the domestic field. In the case of trans- 
ference of first class mail to the air, we felt that this is definitely desir- 
able when the airlines are able to offer all-weather service dependability 
and the Congress is assured that there will be sufficient public benefit to 
outweigh the additional cost. 

One of our major considerations was to increase our transport and 
cargo aircraft fleet as rapidly as possible for security reasons. It was 
obviously impossible to shoulder the burden of building the thousands 
of planes which would be needed in an emergency and putting them in 
mothballs until they were needed. Air cargo is now growing in vol- 
ume at a rate far exceeding any other branch of air transportation and 
it promises to continue this phenomenal growth during the next few 
years. By establishing a definite policy for development of a sound air ° 
cargo transport system throughout the country, we could provide 
needed service and assure expansion of the aircraft fleet on a pay-as- 
you-go basis. We accordingly recommended that the Civil Aeronautics 
Board give early consideration to the establishment of such a policy. 


Such a system must have a satisfactory, modern air cargo plane, suit- 
able for civilian transport and at the same time readily convertible to 
military use. The cost of developing such prototypes is too great for 
the industry to carry and it was agreed that the Federal Government 
should sponsor their design and development through allocation of 
funds to the Air Force, earmarked for this specific purpose. To carry 
this out, we recommended that a Civil Air Transport Evaluation and 
Development Board should be established within the Air Force, with 
representatives of the Air Force, Navy, other Government agencies con- 
cerned with aeronautics, the aircraft manufacturers and the air carriers. 


Since the full text of the recommendations dealing with commercial 
aviation are printed elsewhere in this issue I will not detail them 
further. However, I feel that it is important to the student of Air Law 
to understand our thinking with regard to our plan for reorganization 
of the Government agencies dealing with aviation. 


First, the Civil Aeronautics Board needed strengthening by having 
its full independence returned to it. We felt that this could be accom- 
plished only by taking it completely out of the Department of Com- 
merce and by eliminating the shadow zones that had existed since the 
Reorganization in 1940, between the CAA and CAB. We recom- 
mended transference to the Board of the administration and enforce- 
ment functions of the CAA relating to aircraft and airmen; that the 
CAA be abolished and an office of Civil Aviation be created in the 
Department of Commerce, with a Director as senior operating official 
who should report to an Assistant Secretary of Commerce. 

Statutory status for the Air Coordinating Committee was the solu- 











EDITORIAL 205 


tion to the creation of a policy coordinating body for the executive 
branch of the Government. Creation of a Joint Congressional Com- 
mittee on Aviation Policy, which would make a biennial report to the 
Congress on the defense and commercial capabilities of the nation in 
view of the then existing international situation and aviation strength 
of other countries, would provide legislative rapport at all times. 

The other most important recommendations were for an independ- 
ent Director of Air Safety Investigation and for establishment of the 
Federal Airways system under a single civilian head to facilitate inte- © 
gration..of its function with military aviation in an emergency. 

I made the statement at the beginning of this editorial that the Con- 
gressional Aviation Policy Board had made a unique and significant 
contribution to the military security and economic health of the Na- 
tion. If it had done nothing but recommend a clear cut, workable and 
realistic air policy for the country, it would have been noteworthy. 
But the fact that the legislation to implement the report is already on 
its way to becoming law and that the executive departments and agen- 
cies of the Government have been contacted at top levels and have 
expressed their good faith and willingness to effectuate the recommen- 
dations concerning them, are the best indications that the Board has 
performed a service of first importance to the nation. In the words of 
the Report — “Until men of all nations can meet in good will in the 
council chambers of the world, anything less than complete supremacy 
in air power is self-deception.” 








STATE AND LOCAL 


Department Editor: Madeline C. Dinn * 


NASAO ACTIVITIES 


Prime problems of NASAO activities upon which state aviation has 
been concentrating since the last issue of the Journal have been in the 
practical field of applying existing state and federal aviation legislation. 

Questions of all manner have been pouring into the office of the Secre- 
tary of the NASAO from all parts of the country. Circularization of the 
membership has brought forth a wealth of material of much interest to 
persons in the legal field, because of the constant aim of all persons to make 
as uniform as possible use of the air over the entire country. Such ques- 
tions as state air regulations, registration of aircraft, licensing of airports, 
approving aviation schools, method of enforcement of state and federal 
regulations, whether by local or state-wide police units, compulsory aviation 
liability insurance or financial responsibility laws on aircraft, aircraft 
owned and used by the state aviation agencies and related state depart- 
ments—all combine to provide a factual cross-section, more than in merely 
general terms, of activities within the realm of state aviation. 

Whatever may be the merits of legal arguments on the subject of state 
versus federal jurisdiction of air use, in the personal flying field, no one 
can deny that the states have contributed immeasurably toward the develop- 
ment and encouragement of the business of flying. One need only look to 
the fourteen-point statement presented to the Congressional Aviation 
Policy Board on February 9, 1948, with exhibits attached, to gain an 
appreciation of their efforts in this direction. 

The earnestness with which four of the major issues of today have 
been tackled by state agencies, has been self-evident. Those four fields 
are: Safety and Enforcement; National Airport Program, National Flight 
Training Program; Greater Liaison and Coordination between Federal and 
State Agencies Affecting Aviation. Recognition of the practical truth 
underlying the stands taken by the state agencies on the foregoing and 
other responsibilities has been given in the final reports of both the 
President’s Air Policy Commission, and the Congressional Aviation Policy 
Board. It is safe to predict that the divergent philosophies will be co- 
ordinated for the good of all. Another balance will be struck on the 
progress made in this direction at the next annual meeting of the NASAO, 
which has been set definitely for October 6-8, 1948, at Boston, Massachusetts. 

An important step in the life of the NASAO is being taken on or about 
April 26, 1948. On that date there will be opened in Washington an office 
for greater coordination on its affairs with all segments of government 
and the aviation industry. Colonel A. B. McMullen, who is well known in 
aviation circles all over the country, has been appointed Executive Secretary 
and will head the office,—one who will bring to the NASAO his vast expe- 
rience and practical approaches to the duties which will fall upon his shoul- 
ders. No better choice could have been made. 

During the past several years Mr. Edward F. Knapp, Director of Aero- 
nautics for the State of Vermont, with offices in Montpelier, has been 
carrying the tremendous load of the Secretary-Treasurer office of the 





* Legal Counsel to NASAO and Spec. Ass’t Att’y Gen. for Aviation in Mich. 
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NASAO, in addition to his State duties. Great commendation is due him 
for his untiring efforts and devotion to duty. 

Realizing the need for a medium of regular exchange of information 
concerning the Organization’s activities, as well as those of the individual 
states on critical matters, there has been inaugurated the publication of 
the “NASAO News” on a monthly basis. Mr. William C. Lazarus, Aviation 
Supervisor, Florida State Improvement Commission, of Tallahassee, Florida, 
is the Editor. 

At the request of the Indiana Aeronautics Commission, the University 
of Indiana has undertaken a study on one of the knotty problems of air 
transportation concerning the role the states should take with respect to 
intrastate scheduled air service. Many states are receiving an increasing 
number of applications from their citizens for such intrastate operations. 
The study made by Dr. George W. Starr is published elsewhere in this issue 
of the JOURNAL, and merits close reading. It does not represent the policies 
of the Indiana Aeronautics Commission, nor of the NASAO, both of which, 
however, will give it serious study and analysis in determining the course 
to follow. 

It is interesting to note that Supreme Courts of various states are 
beginning to have more cases on one phase or another of aviation before 
them for decision. Opinions of the Attorneys General of the various states 
are also increasing in number on this subject. Some of these decisions and 
opinions must be given serious thought, for possible needs in clarifying 
existing legislation, in those cases where obvious hardships result. For 
example, one state Supreme Court has ruled that the vendee of a defective 
airplane may recoup against the purchase price of a plane the cost and 
repairs of damages for loss of use of the plane which had to be made because 
of the defect. The Court recalled that there could be an element of damages 
in an unnecessary delay in the transfer of record title by the vendor to the 
‘vendee because, if the vendee was to enjoy use of the plane, it was neces- 
sary under Section 501(a) of the Civil Aeronautics Act that his title be 
registered. This brings up the increasing need for not singling aviation 
for specific laws in regard to normal personal property. Registration of 
title to aircraft, and any chattel mortgages against them, or other instru- 
ments, particularly on non-scheduled aircraft, should be no different from 
historic requirements on other such instruments affecting other chattels. 
Notice of ownership should be readily available at the County or City 
Clerk’s office of the situs of the aircraft. 

The legal question posed is whether Sections 501 and 503 of the Civil 
Aeronautics Act of 1938, requiring all instruments of title affecting aircraft 
to be recorded with the CAB, which recording shall be valid as to all persons 
without further recordation, should affect only nationality or the personal 
property character of a private aircraft. This is obviously an undue 
burden upon interchange of commercial transactions between persons who 
own private aircraft and who wish to either sell or exchange them. There 
are comparable legal questions which may need amendment to existing leg- 
islation, and it is a matter for serious study of the current Supreme Court 
decisions and opinions to bring about intelligent modifications. 

M. C. D. 





1 Parsons v. Hall (Mich. Sup. Ct. Dec. 3, 1947) 29 N.W. 2d 676. 
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Department Editor: Walter H. Wager* 


AIR TRANSPORT AND GOVERNMENT ORGANIZATION—PARTS 

II AND V OF “NATIONAL AVIATION POLICY,” A REPORT OF THE 

TEMPORARY CONGRESSIONAL AVIATION POLICY BOARD, SEN- 
ATE REPORT 949, MARCH 1, 1948.1 


AIR TRANSPORT—Panrrt II 


IVIL and military aviation are indivisible in assessing total American 
air strength. The air-transport industry of the United States and the 
military air arms must fit into a single pattern. National security requires 
a financially sound, operationally efficient, and technically modern air-trans- 
port industry. It envisions a large, civil air fleet operated in foreign and 
domestic air commerce with safety and certainty. Such an operating air 
fleet serves peacetime commerce and industry while remaining available for 
immediate conversion to military use in an emergency. 

Since it is economically impracticable to maintain an air force which 
will provide absolute security, as many transport aircraft as possible should 
be operated in commercial service and available to provide a reasonable 
reserve. 

Dependability of flight schedules is the cornerstone of a healthy civilian 
air arm. Yet, regular all-weather commercial service has not yet been 
accomplished. With present navigational and landing aids, air traffic con- 
trol, and airports, the airways system of the country is near the saturation 
point, even for the present fleet of 1,000 aircraft. Lack of regularity 
is a major factor in the air transport industry’s poor financial condition, 
shown by heavy losses in 1946 and 1947. Airports and airway aids 
have not kept pace with the demands of increased operations and larger, 
faster aircraft. Already crowded, the system could not handle a war- 
time flow of air traffic. A modern system of airway and traffic aids is of 
first importance for both security and financial reasons. 

The problem is how to provide a pool of modern transport aircraft facili- 
ties, equipment and personnel to approach most closely the requirements for 
a national emergency within budgetary limits that can be supported by 
American economy. Stimulation of passenger, cargo, and other air traffic 
is the obvious solution. 

12. a. The target program for installation of an ultramodern all-weather 
navigation, landing aids, and airways traffic-control system proposed 
by special committee 31 of the Radio Technical Commission for 
Aeronautics (the RTCA program) should be endorsed as a first 
priority in the interests of national security and as a move toward 
eventual financial independence of the air transportation industry. 

b. Authorization of funds should be made for the first year’s portion of 

the program, with an endorsement to future Congresses and rec- 
ommendation that they continue appropriations to the completion 
of the program. 


*Research Fellow, Northwestern University School of Law. 
1 See Editorial by Senator Owen Brewster, Chairman, page 201 supra. 
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c. Under the guidance of the Research and Development Board, fullest 
support of the cooperating agencies should be given to the compre- 
hensive research and development program as projected in the “in- 
terim” and “target” periods for the implementation of this program.” 

13. The Arcata project for the development of additional visual aids to land- 
ing should be continued, as a counterpart to the electronic aids recom- 
mended by the RTCA. 

14. In the interest of economy, the civil aeronautics authorities should give 
consideration to gradual removal of airway beacon lights, except for 
beacons marking airports and emergency fields. 

15. Necessary funds should be authorized to enable the Weather Bureau to 
furnish weather service on routes newly approved by the CAB, when 
traffic warrants. 

16. Necessary funds should be authorized to enable the Weather Bureau to 
continue investigation of causes and characteristics of thunderstorms 
and hurricanes.® 

17. The Weather bureau should designate qualified personnel at airports 
where no official weather observers are stationed to act as voluntary 
official weather observers and assist the private flyer by disseminating 
weather information obtained from the airways or other weather 
centers. 

18. International cooperation should be encouraged for prompt exchange of 
accurate weather information over the oceans and in Arctic regions 
where observations and reports are desirable to serve air routes. 

19. The Federal Government, by means of weather-station vessels, should 
continue to cooperate with ICAO to improve weather service over 
the oceans with due regard to navigation, and search and rescue activ- 
ities. 

20. Control towers serving interstate commerce, where the traffic justifies, 
should be included in the Federal system of airway communications, 
navigation aids, and traffic controls, but consideration should be given 
to the allocation of costs among the various agencies concerned, 
municipalities and other units of government, and the various classes 
of users. 

21. In establishing airworthiness requirements, consideration should be given 
to the special nature of cargo aircraft. 

22. The entire airport program should be reviewed by the Congress with a 
view toward providing a system of airports more closely keyed to the 
needs of a sound air-transport industry, civil aviation, postal service, 
and national security.‘ 

Adequate airports for efficient, safe, and dependable operations in all 
weather by an expanding commercial air fleet, planned to handle the traffic 
volume in an emergency, is a fundamental segment of the RTCA SC-31 
program discussed elsewhere in this section. This program has the high- 
est priority in the Board’s recommendations for air transport. Any basic 
segment of it, therefore, has priority over matters outside the program. 

Airport planning must be aimed primarily at the public interest, the 
needs for postal service, and national security. First consideration must 
be given to larger, rather than smaller landing fields. Commercial air trans- 


2 Relevant passages, Report of President’s Air Policy Commission (PAPC) 
107-108, 15 J. Air L. & C. 74 (1948). Only appropriation legislation is contem- 
plated at this Session. The discussion of this and other more technical recom- 
mendations has been omitted. 

= Implemented by S. 2456, introduced April 6, 1948. 

4 Relevant passage, PAPC 128-129, 15 J. Air L. & C. 86. 
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port uses large, multiple-runway fields, and relief of the congestion already 
apparent can be obtained only by increasing the number of airports desig- 
nated as class IV (runways at least 4,500 feet) and larger. The complete 
program should include airport facilities for civilian nontransport flying— 
those operations which use fields known as class sub-I, I and II. It should 
also provide for class III airports to relieve major air terminals. The future 
utility of the smaller airports in the expansion of the postal service should 
be given consideration. 


Airport construction is one of the most expensive items in the entire 
aviation program. The Federal Airport Act provides $500,000,000, to be 
available for matching by States and municipalities during 7 years. The 
greatest problem which arises under the program is the proper appor- 
tionment of funds to serve the Nation’s primary interest—security 
Private flying should not be neglected, but it must take its priority after 
those components more directly concerned with military air strength. 

23. In the interest of economy and where compatible with the national secur- 
ity, traffic density and flying safety, joint military-civil use of airports 
and airways facilities should be agreed upon. The civil aeronautics 
authorities and the military services should consult and resolve each 
case on its merits and refer all cases in dispute to the Air Coordinating 
Committee. 

24. The Federal Government should continue to have exclusive jurisdiction 
over the establishment of safety regulations applicable to all classes of 
aircraft and airmen, but the increase in non-air-carrier flying makes it 
desirable to delegate the administration and enforcement to non-Federal 
personnel by— 

a. Extending the program of the appointment of “designees” by the civil 

aeronautics authorities to certification of aircraft as well as airmen.® 


In the interest of economy and as a part of the program to stimulate 
personal aviation by simplifying procedures, the issuance of airmen certifi- 
cates can be facilitated by designating local aviation experts to adjudge the 
competence of private pilots under broad national standards. The present 
practice is for the civil aeronautics authorities to designate certain airmen, 
in addition to their own staff, to give such examinations. This practice 
could be broadened to relieve the Federal Government of handling the labo- 
rious detail of regulating the activities of 452,000 certificated non-air-carrier 
pilots and the 200,000 student pilots. These procedures should not govern 
the certification of commercial air line pilots. 

b. Amending the Federal laws to give concurrent jurisdiction to the 
State courts and aviation agencies to enforce the non-aircarrier safety 
regulations of the civil aeronautics authorities, including the right 
to suspend airmen’s certificates.® 


The essence of effective enforcement of safety regulations is the speedy 
and just handling of alleged violations. The need for additional enforcing 
services to achieve this result will increase in proportion to the growth of 
aviation. The several States share with the Federal Government the re- 
sponsibility of protecting the safety of the citizens. It is essential that a 
uniform and simple procedure be used by established local enforcing agen- 
cies in this important task. This objective can be accomplished without 
relieving the Federal Government of its responsibility and without unduly 
increasing the demand for additional Federal personnel by the Congress 
giving concurrent jurisdiction to the State courts and aviation agencies to 





5 Relevant passages, PAPC 105-110, 15 J. Air L. & C. 72-75. 
6 Implemented by S. 2452 and H. R. 6147, introduced April 6 and 7, 1948, 
respectively. Relevant passages, PAPC 126, 15 J. Air L. & C. 85. 
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enforce the non-aircarrier safety regulations of the Federal civil aeronautics 

authorities. 

c. Encouraging the civil aeronautics authorities to delegate a greater share 
of responsibility (1) to the manufacturers of small personal aircraft 
for compliance with federally established design standards; and (2) 
to the air carriers for compliance with federally established mainte- 
nance standards and requirements.‘ 

25. The Civil Aeronautics Act of 1938 should be amended to give the CAB 
power to regulate contract and charter operators of transport aircraft 
engaged in interstate, overseas, and foreign air transportation.® 

26. The Congress should give early consideration to the transport by air, at 
the first-class rate, of all first-class mail, the movement of which can 
be appreciably expedited by air carrier, and in its considerations, Con- 
gress should weigh the public benefits of such a transfer against the 
added costs involved.® 


27. Appropriate legislation should be enacted for establishment of domestic 
air parcel post, at reasonable experimental rates, subject to revision 
when more nearly accurate costs of carriage can be ascertained.'? 


28. Until the air transport system reaches more nearly self-supporting oper- 
ations, no action should be taken to separate the subsidy pay from the 
mail service pay.'! 

The 1938 Civil Aeronautics Act provides for financial support of the 
air transportation industry in the interests of national security and public 
service. Under a specific formula of air mail rates (known as “service” 
and “need” rates), the air lines are paid for carriage of the mails. 

Development of air transportation has long been considered by the 
Congress as in the national interest. The act makes the distinction that a 
“compensatory” or “service” rate should be paid those carriers normally 
in a sound condition, as payment for service rendered. In instances where 
less thickly populated sections of the country are in need of transportation 
service, or where the traffic flow in the beginning is not heavy enough to 
make the carrier self-supporting, a “need” rate is awarded by the CAB to 
bridge the financial gap between the compensatory rate and sufficient funds 
for operating at a reasonable profit under honest, efficient, and economical 
management. 

The payment above the service rate is the “subsidy.” Separation of the 
subsidy awards from the straight service air mail rate by the Post Office 
Department so that the public may know exactly what is being paid is 
advocated by some. They contend that the present system, whereby a car- 
rier is guaranteed a small return under honest and efficient management, 
does not constitute an incentive to low cost and economy of operation, and 
that inclusion of the subsidy element unnecessarily confuses the Post Office 
Department budget. 

There is merit to these contentions. It must be recognized, however, that 
separation of the subsidy would be an extremely complicated matter, and 
that probable delays resulting might cause serious difficulty to the “need” 
carriers, with possible failure and denial of service to the public. This 
would be in violation of the spirit of the act and for the present could do 


7 Relevant passage, PAPC 69, 15 J. Air L. & C. 85. 

8 Implemented by S. 2449 and H. R. 6149, introduced April 6 and 7, 1948, 
respectively. Relevant passages, PAPC 111-112, 121, 15 J. Air L. & C. 76, 82. 

9 Implemented by S. 2458 and H. R. 6156, introduced April 6 and 7, 1948, 
respectively. Differing passages, PAPC 104-105, 15 J. Air L. & C. 72. 

10 Implemented by S. 2457 and H. R. 6157, meres April 6 ‘and 7, 1948, 
respectively. Differing passage, PAPC 105, 15 J. Air L. & As TZ. 

11 Concurring passage, PAPC 103, 15 J. Air L. & C. 
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more harm than good. In view of the current financial condition of the in- 

dustry, the Board does not feel that this is the time to make such a subsidy 

separation. When the air lines are on a sounder financial foundation, con- 
sideration can then be given to such a procedure. 

29. Without further delay the CAB should establish “permanent” rates for 
the carriage of mail internationally by United States air carriers. '- 

American-flag international air carriers are operating under temporary 
rates of mail pay and in consequence are unable to ascertain their exact 
financial condition at any given time. Sufficient experience has now been 
gained in international operations to warrant the early establishment of 
“permanent” rates. Temporary rates are set by the CAB during early 
stages of new operation, on the basis of cost estimate. When experience 
has shown actual costs, the CAB revises the temporary rate. ‘‘Permanent” 
rates so set are subject to revision up or down, if new conditions arise. In 
establishment of rates, consideration should be given to the differential be- 
tween rates of mail pay to American-flag operators and those to foreign- 
flag operators carrying American mail. 

30. A plan should be developed by the CAB for speeding action on mail rate 
and route cases and for reducing its backlog of pending cases, and im- 
mediate consideration should be given to a special study of this prob- 
lem by the appropriate committee of the Congress.!* 

Rate and route cases pending before the CAB are being delayed to the 
disadvantage of many of the air carriers and the entire air transportation 
economy. Mail rate cases totaling more than $232,000,000 are pending in 
the backlog. Some cases have been awaiting decisions for several years. 
Delays have contributed to the critical financial condition of a number of 
air carriers, particularly in the case of smaller companies. More rapid 
decisions on petitions for mail pay increases are necessary if there is to be 
a financially sound civil aviation industry. 

A report of an Appropriations Committee subcommittee asks for con- 
sideration of a special study of the work of the CAB to determine steps for 
insuring that the Board’s responsibilities are met more promptly. Estab- 
lishment of a plan whereby the CAB can facilitate its present work load 
and eliminate a great portion of its backlog is an urgent requirement. 

31. The CAB should expedite establishment of air carrier operating costs and 
efficiency yardsticks.'4 

Considering the large public investment in the air transportation indus- 
try, close check on the costs and efficiency of air line operations is required. 
The Civil Aeronautics Act of 1938 directs that in its mail pay decisions the 
CAB consider the honesty and efficiency of the air carrier management. 
However, specific standards for determining such efficient management have 
not been fully developed. 

Personnel recently has been assigned to make investigations of air-line 
operating costs and efficiency with a view to establishing standards for 
efficiency and economy. Efforts in this direction should be continued and 
intensified. Progress reports should be made frequently. Additional spe- 
cial personnel may be requird by the CAB for these tasks. 

32. The CAB should encourage action by the air carriers to achieve over-all 
economies, particularly by joint operation of airport and meteorological 
services, ground contract services, and consolidated ticket offices. 

Possibilities of joint air line activity at terminal airports are manifold. 
Elaborate ticket office duplications by various companies appear unnecessary 

12 Differing passage, PAPC 102, 15 J. Air L. & C. 70-71. 


13 Passages concurring in re need, PAPC 102, 140, 15 J. Air L. & C. 71. 
14 Passages concurring in re need, PAPC 108-104, 15 J. Air L. & C. 71. 
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in many cases. When combined ticket offices are impracticable, combina- 

tions of ticketing facilities should be made in the interest of economy. 

Another joint action conducive to more efficient operation and improved. 

service is interchange of aircraft between connecting carriers. More such 

agreements are suggested. Consolidation of weather forecasting services 
where practicable, both between carriers, and between carriers and the 

Weather Bureau is also recommended. 

33. The CAB should be enabled to secure the assistance of a disinterested 
nongovernmental agency in making a study of the foreign and domes- 
itc air transport systems in order to prepare a basic route plan which 
may be used as a guide for future revisions of or extensions to the 
present route pattern.!® 

The present network of air routes bears little resemblance to a planned 
pattern. Much of this may be due to inheritance by the CAB of a network 
of routes established previous to 1938 on competitive mail pay bids rather 
than on a carefully planned route basis. It may also be due to the changing 
personnel and philosophy of the CAB, to heavy competition for new routes, 
to overoptimistic traffic and cost estimates, and to absence of continuing 
standards of route patterns. Excessive competition exists in some sections 
and there is insufficient competition in others. Restrictions on points 
served by carriers on a given route add to the complications. 

The CAB is already empowered to confer with and use the advice of 
State aeronautical agencies, but has not availed itself of this power to a 
satisfactory degree. Integration of thé over-all airport plan with such a 
route pattern is also highly desirable. 

34. Private financing, particularly of the equipment trust type, of new air 
carrier equipment should be aided by establishment of settled practices 
as to legal title and rights of recovery, through legislative action by the 
Congress and international agreement through State Department 
action.!® 

One of the difficulties of equipment trust financing is the legal question 
of ownership of mortgaged property in bankruptcy. To facilitate credit 
arrangements, revision of the Bankruptcy Act may be necessary, making 
it clear that the trustees obtain ownership in the case of bankruptcy. An- 
other impediment to equipment trust credit arrangements exists in laws 
of the various States, where trustee owners are equally liable in aircraft ac- 
cidents. Investigation of this situation, seeking the modification of such 
State laws, is desirable. Equipment trust credit arrangements may also be 
aided by requiring the recording of engines and major spare parts. This 
would increase and strengthen the security behind the equipment trust 
loan, making it more attractive to the lender. 

The question of ownership in international transit of aircraft is of great 
importance, since there are countries which do not recognize such rights 
and where there is no protection for the property of the investor. The 
carriers have difficulty in securing necessary loans for purchase of aircraft 
unless the investors receive this protection. 

Similarly, a barrier to equipment trust financing has been lack of uni- 
formity in the laws of various nations regarding rights of mortgagors in 
internationally operated aircraft. A Draft Mortgage Convention, called 
“International Recognition of Rights in Aircraft’ was developed by the 
Legal Committee of the International Civil Aviation Organization at the 
Brussels Conference in September 1947 and is now ready for adpotion. 
The Board urges negotiation by the Department of State to secure the 





15 Passages concurring in re need but differing in solution, PAPC 110-111, 
15 J. Air L. & C. 75-76. 
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adoption of the agreements of the Draft Mortgage Convention by all na- 
tions to which United States international air carriers fly. 


35. The development of policies dealing with air cargo, contract flying, and 
charter service in the transport field is a matter of great importance to 
the national economy and national security. In recognition of the im- 
portance of further evolution of policies in these fields, the govern- 
mental agencies concerned and the Congress should give the earliest 
practicable consideration to the formulation of basic policies to govern 
expeditious and orderly development, on the basis of public con- 
venience and necessity.'? 


The rapid increase of air cargo has pointed to the existence of a tre- 
mendous potential development. Within the past 2 years the dramatic rise 
of cargo carried by air has been marked by an increase from 60,000,000 ton- 
miles carried in 1946 to 100,000,000 ton-miles in 1947. While the develop- 
ment of air cargo is significant from the standpoint of interstate and for- 
eign commerce, the increase in all civil air operations including cargo, 
contract, and charter flying is important to the national security because of 
the reservoir of aircraft and trained personnel it creates, which can be 
utilized by the military in time of emergency. 

36. The Board does not recommend any change be made at this time in the 
provisions of the Civil Aeronautics Act of 1938 with respect to par- 
ticipation in air transportation by carriers other than air carriers.'* 


37. Experimental feeder-line certification should be on a 5-year instead of a 
3-year basis to aid in financing of such operations. 

Three years seem too short a time to test the value of a new type of 
service. Economic hardships are imposed on carriers, particularly in rais- 
ing essential capital.!9 
38. Congress should give early consideration to reduction, or repeal, of the 

tax on transportation.”? 


39. To prevent multiple air-line taxation by States or localities, the adoption 
and continued use of a single formula for the allocation of taxes in 
interstate operations should be insured by Federal legislation.*! 

Air transportation companies should receive no special tax treatment. 
To do so would invite tax favoritism or tax discrimination. So far as 
possible the methods of taxing business corporations generally should be 
followed for air carriers and altered only to accommodate the peculiar fea- 
tures of the industry to the prevailing tax structure. The difficulties of 
adaptation are almost entirely of a technical nature and can be solved by 
relatively minor additions to present tax laws. 


Equitable operation of the tax system requires a uniform method for 
determining taxable situs of air carriers’ property, net income, payrolls, 
and other tax bases. A predominant proportion of air transportation is of 
an interstate character, hence the industry is especially vulnerable to the 
assertion of varying rules for determining tax situs. The tendency of the 





16 Implemented by S. 2455 and S. 2454 plus H. R. 6146 and H. R. 6148, intro- 
duced April 6 and 7, 1948, respectively. Concurring passages, PAPC 116-117, 
15 J. Air L. & C. 79. 


17 Concurring passages, PAPC 112-114, 15 J. Air L. & C. 77-78. 

18 Differing passages, PAPC 116, 15 J. Air L. & C. 79. The report of the 
Congressional Board contains no discussion of this recommendation. 

19 Passages differing in part, PAPC 115-116, 15 J. Air L. & C. 78-79. 

20 Implemented by S. 2463 and H. R. 6150, introduced April 6 and 7, 1948, 
respectively. 

21 Implemented by S. 2453 and H. R. 1241, introduced April 6 and 7, 1948, 
respectively. Relevant passages, PAPC 121-123, 15 J. Air L. & C. 82. 
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States to adopt situs rules which are advantageous to their particular 
revenue interests exposes the industry to a serious problem of multiple 
taxation. 

At the direction of the Congress, the CAB in 1945 made recommenda- 
tions to eliminate multiple taxation of air carriers by States and localities. 
These recommendations have been incorporated in H. R. 1241 introduced in 
the Eightieth Congress. The Board commends this bill for consideration 
with a view toward protecting air transportation from tax discrimination. 
40. In the settlement of landing rights and routes by bilateral agreements, 

more effective machinery should be set up in the State Department 
and the CAB, by legislation if necessary, to govern such procedures 
and insure full protection by the Government of the United States 
flag international carriers.** 

Under present law the CAB must hear interested persons before grant- 
ing a permit to a foreign air carrier. These hearings have usually been 
mere formalities, since the bilateral agreements authorizing the routes 
have been previously consummated by the Department of State. It is 
recognized that the executive agencies are in a position to designate routes 
in bilateral agreement negotiations, but procedures should be examined to 
establish improved methods of considering the effects that the granting 
of such routes may have on the over-all economy of United States flag car- 
riers. 

Closer coordination of the Aviation Division of the Department of State 
with the over-all international policies of the United States is a necessity. 
The possibility of securing additional operating rights for our international 
air carriers should be considered when such advantage would be in the 
spirit of mutual helpfulness. 

41. The actual ownership and control of foreign air carriers making applica- 
tion for American permits should be carefully considered with a view 
toward preventing any air carrier entering the United States unless 
that carrier is actually owned and controlled by the nationals of the 
country or countries concerned. 

If the spirit and intent of the 1938 Civil Aeronautics Act is not to be 
circumvented, the ownership and control of foreign-flag carriers by bona 
fide nationals of those countries must be ascertained by the Department of 
State and the CAB before granting certificates permitting operation into the 
United States. 

42. The temporary conference method of rate making for international air 
carriers as executed by IATA should be continued for a reasonable 
time.?? 

The temporary conference method of rate making (established under 
the Bermuda civil aviation agreement between the United States and Bri- 
tain) was adopted after unsatisfactory experience in individual establish- 
ment of international rates, complicated by the competition between Ameri- 
can and foreign companies with a wide variety of cost standards. The 
conference method is accepted for the present as the most effective means 
of avoiding rate wars. A basic requirement of this method is Govern- 
ment approval. Public protection is assured through the CAB’s concurrence 
in any rate or traffic practice. 

43. Full United States support should be given the International Civil Avi- 
ation Organization by the Federal Government. 

The ICAO, now an agency of the United Nations, serves as the assembly 
of member nations for achieving uniformity in technical aviation matters, 


22 Relevant passage, PAPC 119, 15 J. Air L. & C. 81. 
23 Differing passage, PAPC 120-121, 15 J. Air L. & C. 81. 
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and as a forum for discussing economic and legal problems. If these prob- 
lems are to receive prompt resolution, full support of ICAO by the Federal 
Government must be given. Such support does not mean relinquishment 
of any essential sovereign rights, since the Congress retains final control 
over agreements entered into by United States delegates. 


ICAO has been functioning for 2 years and, although to date its most 
effective area of accomplishment has been in the field of standardization 
of technical matters, it has other important objectives. These include 
efforts to promote the simplification of customs, immigration, public health, 
passports, visas, and other border-crossing formalities, all essential matters 
in the facilitation of air travel. 

On most technical matters ICAO can take action subject to disapproval 
or reservation by member countries. On economic and legal matters it can 
only make recommendations or initiate action subject to formal processes 
of treaty ratification by member countries before action is final. In the 
field of joint support, ICAO appears as the agent of interested governments. 
The purpose of jointly supported activities is to make available adequate 
air-navigation facilities in many parts of the world. 


44. Constructive diplomatic action should be taken through arrangement of 
long-term leases or by other appropriate means to assure continued 
availability of overseas bases necessary for world-wide United States 
civil and military air-transportation services.”* 


45. Legislation authorizing financial assistance and supervision for the estab- 
lishment and maintenance of international airways communications and 
navigation aids during their initial stages should be given early consid- 
eration, but— 

a. There should be proportional financial participation based on use 
among the member nations of ICAO in support of interna- 
tional facilities, with provision for payment of charges by the 
carriers themselves when they are financially able. 

b. United States flag carriers should utilize and preserve the remain- 
ing Air Force Communications Service facilities and United 
States built airports abroad; wherever agreements for such 
use can be reached with the countries in which they are lo- 
cated.”° 

46. a. There should be a complete examination by the Congress into present 

customs and immigration laws as they affect air carriers with a view 

toward their modernization by corrective legislation. 

b. Removal of travel barriers in other countries should be discussed with 
representatives of those countries through the Department of State 
or American representatives in ICAO on the basis of mutual desir- 
ability. 

c. Consideration should be given by interested Government agencies to 
establishment of additional ports of entry at airports where inter- 
national traffic justifies, and the same rights of clearance granted to 
all classes of American aircraft.?® 

47. Responsibility for lighter-than-air rigid airship development should be 
transferred to the Maritime Commission and consideration should be 
given to setting up a lighter-than-air division to consider experimental 





24 Relevant passage, PAPC 120, 15 J. Air L. & C. 81. 

25 Concurring passage, PAPC 109, 15 J. Air L. & C. 75. 

26 Implemented by S. 2462, S. 2459, S. 2461, and S. 2460 plus H. R. 6151, 
H. R. 6154, H. R. 6145, introduced April 6 and 7, 1948, respectively. Similar pas- 
sage, PAPC 119, 15 J. Air L. & C. 80. 
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rigid airship construction and operations.” 
48. The National Advisory Committee for Aeronautics and the United States 


Air Forces should be encouraged to conduct intensive research in the 
development of small aircraft with a wide speed range and with em- 
phasis on safety and low-cost production.”* 

The light aircraft, like the automobile, is to a great extent a matter of 
private interest and responsibility. Personal aircraft, private pilots and 
technicians, and the industry which supplies them, serve public interest 
and national welfare as a reservoir of aircraft and personnel for special 
tasks during an emergency. During the last war, 91,000 pilots were 
trained under the civilian pilot training program of the CAA, 67,000 of them 
entering the military air services. Another 3,000 served in defense flying 
as members of the Civil Air Patrol. Light aircraft manufacturers pro- 
duced thousands of liaison planes for the Air and Ground Forces. 

Personal flying and its allied interests is today a sizable industry. There 
are 5,000 fixed-base operators employing more than one-third of all personnel 
employed in aviation. With more than 75,000 aircraft operating out of 
some 5,000 civilian airports, the private flying industry is an important 
component of national air power. 

Development of small aircraft for use by Army Ground Forces as liaison 
planes, which can readily be adapted to personal use by civilians, is a 
logical program for NACA and the USAF. This should result in a safe 
and efficient light aircraft available to the private flier at low cost. A 
healthy industry, resulting from a civilian market, based on low-cost pro- 
duction, could provide the quick expansibility needed in emergency. 

49. To provide an air-minded public and a reservoir of technically trained 
personnel, flight and technical courses should be promoted in colleges 
and universities with full scholastic credit given; and aviation education 
courses should be stressed in our primary and secondary schools. 


GOVERNMENT ORGANIZATION—PART V 


One of the greatest needs of aviation today is stable Government oper- 
ating policy. Only through a continuing, but firm Government policy, 
capable of ready adjustment to changing circumstances, can the stability 
which the aviation industry requires be achieved. 

Revolutionary changes in present Government organization are not 
suggested. The principles of the Civil Aeronautics Act of 1938 have stood 
the test of 10 years of tremendous growth during peace and war. 

The basic existing governmental structure is sound. What is needed 
is (1) an adequate statutory basis for interagency coordination and coopera- 
tion; (2) clarification of overlapping responsibilities and elimination of 
bickering that exists between the CAB and the CAA and their staffs as a 
result of Reorganization Plan No. IV of 1940; and (3) an independent 
agency concerned with safety to investigate aircraft accidents in order to 
insure the utmost safety to the traveling public, the private flier, and the 
military user of the airways. ‘ 

Corrective measures along these lines will solve many of the current 
problems of aviation without disrupting the economic or technical status 
of the industries involved. 

77. The present Air Coordinating Committee should be reestablished with 
statutory power to coordinate and recommend aviation policies affect- 
ing two or more agencies of the Federal Government; the Committee 





27 Implemented by S. 2464 and H. R. 6153, introduced April 6 and 7, 1948, 
respectively. Differing passage, PAPC 84-85. 
28 Relevant passages, PAPC 85, 123-126, 15 J. Air L. & C. 83-84. 
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to be composed of representatives of the agencies primarily concerned 

with aviation, as determined from time to time by the President.”° 
A fundamental weakness of civil aviation is lack of adequate coordina- 

tion of policy within the executive departments. The present ACC, estab- 
lished originally by interdepartmental memorandum and later by Execu- 
tive order, has encountered insurmountable obstacles in attempting to per- 
suade autonomous departments to agree upon policies involving contro- 
versial issues and, particularly, in implementing decisions once reached. 
This can only be met by establishing a statutory basis for coordination of 
aviation policy, following the pattern employed in the National Defense Act 
of 1947 of establishing statutory boards for interdepartmental coordination 
of military research and mobilization planning. While the ACC should 
primarily deal with general policy, certain limited operating functions can 
best be handled by it to bring about proper balance between military and 
civil agencies. 

78. The Air Coordinating Committee should be authorized to reach decisions 
by majority vote, with provision that a dissenting member may certify 
the dispute to the President for his decision.*° 

A recognized weakness of the Committee is its inability to reach unani- 
mous decisions on controversial issues and the tendency to allow such 
issues to remain unresolved for long periods without carrying the matter 
to the President for decision, as provided in the present Executive order. 
It is believed that a majority voting procedure would expedite action and 
not unduly burden the President with technical and miner aviation dis- 
putes. To insure expeditious functioning of the Committee, it is recom- 
mended that it continue to employ an executive secretary charged with 
responsibility for keeping interdepartmental coordination functioning at 
the tempo required by the rapid development of aviation. 

79. The Chairmanship of the Air Coordinating Committee should rotate an- 
nually among the participating agencies.*! 

80. The statute establishing the Air Coordinating Committee should specify 
in some detail the policies that may come before it and the advisory 
panels to be created.*” 

Jurisdiction of the Committee should be defined so that participating 
agencies may know the Committee’s areas of responsibilities, and thus avoid 
any infringement of duties reserved by law to an agency or coming within 
the quasi-judicial functions of an agency. Advisory panels should be cre- 
ated by the ACC, as needed, in order adequately to perform its functions. 

The statute establishing the ACC should require it to make provisions 
to act as a sounding board for State and municipal agencies on aviation 
matters touching upon the interests of political subdivisions. This can 
be accomplished by the creation of an ACC State-local aviation panel which 
would be attached to the ACC and organized along the lines of the ACC 
industry advisory panel. The ACC should be directed to refer for recom- 
mendation aviation matters affecting industry'to the industry panel, and 
aviation matters affecting State and local aviation governments to the 
Sate-local aviation panel. 

A State-local aviation panel to advise the Committee is believed the 
most satisfactory method of giving State and local governments oppor- 
tunity to express their views and recommendations concerning national 
aviation policies that directly affect them. Since the ACC is an inter- 





29 Implemented by S. 2448 and H. R. 6144, introduced April 6 and 7, 1948, 
respectively. Relevant passage, PAPC 144. 

80 Tbid. 

31 Jbid. Differing passage, PAPC 144. 

32 [bid. 
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departmental coordinating body it is not believed proper that States’ 

representatives be voting members. An essential lack in the present for- 

mulation of national aviation policies is permanent liaison with State and 
local governments. 

81. A Joint Congressional Committee on Aviation Policy should be created 
which, among other duties, would make a biennial report to the Con- 
gress of the defense and commercial capabilities of the Nation in the 
light of the then existing international situation and aviation strength 
of other nations.** 

In view of the changing military requirements and enormous appropria- 
tions required, it is believed desirable that a standing joint legislative 
committee review and analyze biennially the air defense and commercial 
capabilities of the United States, with reference to the then international 
situation and the aviation strength of other nations. This appraisal should 
be on the broadest and most comprehensive scale. The Joint Committee 
on Aviation Policy should be appointed by the President of the Senate 
and the Speaker of the House of Representatives, after consultation with 
the chairmen of the various committees concerned, including the following: 
Armed Services, Interstate and Foreign Commerce, Atomic Energy, and 
Appropriations. The findings of this Committee should be translated into 
policy recommendations to the Congress. This procedure would coordinate 
the analysis of the several committees which function independently of 
each other, and in addition to informing the public, would provide the 
basis for legislation to effect a sound and continuing security for the Nation. 


82. The administration and enforcement functions of the CAA relating to 
aircraft and airmen should be transferred to the CAB and the oper- 
ative functions of the CAA should remain in the Department of Com- 


merce.*4 

The CAA is engaged in heterogeneous activities involving operation of 
facilities, rule making and interpretation, administration, enforcement, 
and promotional services. This violates the principle Congress has followed 
in placing quasi-legislative and quasi-judicial functions in the transporta- 
tion field in independent agencies. The Board has considered re-creation 
of the Civil Aeronautics Authority as established by the Civil Aeronautics 
Act of 1938, in which all aviation adminstrative activities of the Federal 
Government were placed under an administrator who was part of the Civil 
Aeronautics Authority. Operation of Federal airways now requires over 
8,500 employees, and the airport development program employs nearly 700. 
It is believed these services should be kept apart from the quasi-judicial 
functions of making and administering rules and regulations and retained in 
an organization that can readily be transferred to the military in a national 
emergency. These service may therefore be left in the Department of Com- 
merce together with other promotional and educational activities of the pres- 
ent CAA. 

Planning airways routes and airways facilities should be coordinated 
through the ACC so that both the military users of the airways and the 
CAB, charged with the airworthiness of aircraft and operating specifica- 
tions, can determine the needs of the services. 

83. The Civil Aeronautics Administration should be abolished and an “Office 
of Civil Aviation” be created in the Department of Commerce; the 
Director of Civil Aviation should be the senior operating official and 





38 Implemented by S. J. Res. 205 and H. J. Res. 369, introduced April 6 and 


7, 1948, respectively. 
384 Implemented by S. 2448 and H. R. 6144, introduced April 6 and 7, 1948, 


respectively. Differing passage, PAPC 135. 
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report to an Assistant Secretary of Commerce.*° 

Transferring functions out of the CAA, as recommended above, reduces 
the aviation activities of the Department of Commerce primarily to those 
involving equipping and operating of navigational and traffic-control facili- 
ties, regulation of flight movement, and promotion of civil aviation through 
airport development, education, and other means. These activities should be 
handled by two bureaus, the Federal Airways Service which would be 
charged with the equipping and operating of Federal airways facilities and 
the movement of aircraft over the airways, and the Bureau of Aeronautical 
Development, which would administer the Federal Airport Act and other 
promotional, experimental, and educational activities of the present CAA. 
These Bureaus would compose the Office of Civil Aviation, headed by a 
Director of Civil Aviation. The Director should receive $12,000 per annum, 
the salary recommended in the Civil Aeronautics Act of 1938 for the Admin- 
istrator of Civil Aeronautics. 

The establishment of the Federal Airways Service in a separate bureau 
under a single civilian head should facilitate the integration of the airways 
system with military aviation in an emergency as heretofore recommended 
in the combat section of the report. 

Confusion now exists between the statutory duties of the Administrator 
of Civil Aeronautics, who is primarily an operating official, and the Assistant 
Secretary of Commerce to whom the Administrator reports, along with the 
Chief of the Weather Bureau and the Director of Coast and Geodetic Survey. 
There is unnecessary overlapping of duties between the present Administra- 
tor and the Assistant Secretary. These could be eliminated by removing the 
statutory duties now vested in the Administrator and requiring the proposed 
Director to report to an Assistant Secretary of Commerce for policy determi- 
nation. © 
84. a. The Civil Aeronautics Board should promulgate, administer, and en- 

force regulations relating to the competency of airmen, certification 
and airworthiness of aircraft, air carrier operating specifications and 
other regulations relating to the economics of operations. 

b. The Federal Airways Service should promulgate and administer reg- 
ulations relating to the movement of aircraft in flight and at air- 

orts. 

c. The CAB should hear and determine appeals from the Federal Air- 
ways Service in cases involving violation of regulations.*® 

The same agency which promulgates particular Civil Air Regulations 
should also interpret and administer them. It is not necessary, however, for 
the same agency to promulgate and administer both air traffic rules and also 
those relating to equipment and competency. The distinction is made be- 
tween the rules and procedures to be administered in the normal course of 
operating the airways and airport traffic control facilities—the rules of the 
road—and all other rules governing the operation of aircraft and air services 
in flight and on the ground. 

Thus, the CAB should be made responsible for promulgation, administra- 
tion, and enforcement of regulations relating to competency of airmen, certi- 
fication of the airworthiness of aircraft, air carrier operating specifications, 
regulations concerning equipment used in air transportation and the compe- 
tency ratings of private air agencies as provided in title VI of the Civil 
Aeronautics Act of 1938. These regulations concern the safe and economic 
operation of the scheduled air carrier and aircraft generally. 

To discharge these duties, the personnel of the CAA now administering 
and enforcing the safety regulations should be transferred to the CAB. 


35 Ibid, 
36 Implemented by S. 2448 and H. R. 6144, introduced April 6 and 7, 1948, 
respectively. 
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This would place a field staff of approximately 1,500 in the CAB, adminis- 

tered by an executive director hereinafter recommended. 

The Federal Airways Service should be responsible for promulgation, 
administration, and enforcement of regulations relating to movement of air- 
craft in flight, air traffic rules, and regulations which are normally adminis- 
tered by airways control and airport traffic control operators (especially sec. 
601(7) of the Civil Aeronautics Act of 1938). These bear directly upon the 
safe movement of aircraft over the airways and at airports. 

85. The Civil Aeronautics Board should continue as an independent quasi- 
legislative and quasi-judicial agency and be charged with the adminis- 
tration of the economic responsibilities imposed by the Civil Aeronau- 
tics Act of 1938, including the Civil Air Regulations having a direct 
bearing upon economics of operations.*? 

The importance of civil aviation in its relation to national security and to 
the economy of the Nation demands that the broad policies established by the 
Congress be administered by men of the greatest competency and integrity. 
The cardinal principle of the Civil Aeronautics Act of 1938, that quasi-legis- 
lative and quasi-judicial functions of the Civil Aeronautics Authority, now 
the CAB, should be exercised independently and free of political influence 
and domination by other agencies of Government, is reaffirmed. Reorganiza- 
tion Plan No. IV of 1940 abridged this independence and divided responsibil- 
ities for the execution of congressional policy between the Department of 
Commerce and the CAB. The present Board has failed in its functions, due 
in part to this loss of independence, inability to organize its work in a busi- 
ness-like manner, and dissension among its members. Further stripping 
from the Board of important governmental responsibilities will scarcely in- 
duce outstanding men to accept positions on the Board. On the contrary, 
every effort should be made to concentrate in the Board all quasi-legislative 
and quasi-judicial functions so that the best talent in the country can be per- 
suaded by the importance of the Board’s responsibilities to accept member- 
ship on it. 

It is recognized, however, that certain of the duties originally vested in 
the Civil Aeronautics Authority, and later transferred to the CAA in the 
Department of Commerce, are operative functions requiring the employment 
of large numbers of personnel who have no relation to the judicial and legis- 
lative responsibilities of the Board. Operation of the Federal airways, the 
administration of the Federal Airport Act of 1946 and the general promo- 
tional and educational activities of the CAA are in this category. These 
functions can and should be kept apart from the CAB and should be placed 
in the Office of Civil Avition in the Department of Commerce, as heretofore 
recommended. Coordination in planning these operations should be effected 
with the CAB through the ACC. The registration and recordation of air- 
craft should be handled by the Board, as it is charged with the certification 
of civil aircraft. 

86. The Civil Aeronautics Board should be freed of its present administra- 
tive ties to the Department of Commerce.** 

Further to strengthen independence of the CAB, it should be freed of all 
administrative housekeeping ties to the Department of Commerce. CAB 
should be specifically authorized to handle its own budget and procure its 
own personnel, as do the Interstate Commerce Commission and the Federal 
Communications Commission. Present relationship to the Department of 
Commerce has not produced economies anticipated from centralization of 
procurement, personnel processing, and budget preparation. 





87 Ibid. Relevant passage, PAPC 139. 
38 Implemented by S. 2448 and H. R. 6144, introduced April 6 and 7, 1948, 
respectively. 
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87. The Civil Aeronautics Board should continue to have five members.*® 

88. The salaries of the Civil Aeronautic Board should be increased to the 
present statutory limit of $12,000 per annum.*° 

89. The Civil Aeronautics Board should be directed to appoint an Executive 
Director, subject to removal by the Board, who would have charge 
of the administration of the civil air regulations promulgated by the 
Board, including the certification of airmen and aircraft and the issu- 
ance of air carrier operating certificates, subject only to policy direction 
of the Board.*! 

The relationship between the Administrator and the Civil Aeronautics 
Authority lacked clarity in the Civil Aeronautics Act of 1938 and much con- 
fusion resulted from the uncertainty as to whether the Administrator was 
responsible to the Board or only to the President. By amendment, it should 
be made clear that the Executive Director is responsible for the day-to-day 
operation of the field inspectors administering and enforcing the civil air 
regulations relating to the competency of airmen and private air agencies, 
the airworthiness of aircraft, and the issuance of operating certificates. 
With reference to the Executive Director, the CAB should sit as a board of 
directors of a corporation, concerning itself only with matters of major pol- 
icy that may affect the over-all responsibilities of the Board. In this manner 
the operative duties of the field inspectors will not be encumbered by dealing 
directly with a five-man Board primarily occupied by quasi-judicial and leg- 
islative duties. 

90. The Civil Aeronautics Board should be authorized by amendment to the 
Civil Aeronautics Act to delegate such of its functions as it considers 
proper to individual members, panels, the Executive Director and other 
members of its staff, with the right of discretionary appeal to the Board, 
except that route and rate decisions should be made by a majority of 
the Board.*? 

91. An independent Director of Air Safety Investigation should be appointed 
by the President and confirmed by the Senate. 


a. He should be responsible for investigation and analysis of civil 
air accidents and for submitting reports and recommendations 
to the Air Coordinating Committee, which should be re- 
quired to make such reports public and to transmit them to the 
Congress, the Civil Aeronautics Board, and the Office of Civil 
Aviation in the Department of Commerce. 

b. He should be responsible for promoting safety and certainty in 
air operations through educational means and by instilling a 
consciousness of the importance of safe operation in all eche- 
lons of air operations. 

He should be required to coordinate with the military services to 
arrive at the most effective methods of accident investigation 
and to exchange findings and data with them. 

d. The Air Coordinating Committee should be responsible for rec- 
ommending to the Congress elimination of unnecessary dupli- 
cation that becomes apparent from time to time between the 
Director, the Civil Aeronautics Board, and the Office of Civil 
Aviation, with a view to eliminating overlapping of field in- 
vestigations. 

e. To insure cooperation of both civil and military governmental 
agencies, the Director should be assisted by a special subcom- 
mittee of the ACC whose members should be charged by the 


39 Ibid. 40 Ibid. aia a 
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statute creating ACC with the responsibility for assisting the 
Director in his activities, providing him with all needed facili- 
ties of their separate agencies, and of implementing the recom- 
mendations of the Director as appropriate.** 

Accident investigation and analysis is fundamentally an operating func- 
tion. Because of its importance to the development of civil aviation it should 
be handled by an independent agency, properly staffed. A single director in 
charge of investigation of accidents is preferable to a board. The delibera- 
tions of a board are not compatible with focusing responsibility in a single 
office organized to handle expeditiously the important work of accident inves- 
tigation and prevention. This is also true of the educational features of a 
safety program. For these reasons the Director should not be attached to 
any department or agency for administrative or budgetary purposes, partic- 
ularly those charged with making and administering civil air regulations. 

The increase in both civil and military flying and their common use of the 
same airways facilities, and in many instances the same airports, makes 
coordination of investigation of aviation accidents for mutual benefit 
increasingly important. Since the ACC is charged with coordination of mili- 
tary and civil aviation policy, a subcommittee of ACC should assist the 
Director, as he may desire, in the investigation of civil air accidents and 
accidents involving civil with military aircraft. This subcommittee should 
assist the Director in his activities, provide him with all needed facilities of 
their separate agencies, and implement his recommendations as appropriate. 
92. The Air Coordinating Committee should be designated to study the sub- 

ject of development and coordination of air search and rescue over 
land and sea areas and formulate recommendations for achieving the 
maximum effectiveness in this field. 





48 Ibid. Relevant passage, PAPC 138. 











INTERNATIONAL 


Department Editor: Richard K. Waldo* 


INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 
I. INTRODUCTION 


URING February and March, the bulk of the Council’s time was spent 

in preparing for the Second Assembly, which will convene in the 
Palais des Nations at Geneva on June 1. In February, attention was 
centered on the composition of the provisional agenda for the Assembly, 
which was finally approved on March 2. For the balance of March, the 
Council concentrated on reviewing the Secretariat’s Assembly documenta- 
tion. The various committees of the Council were similarly occupied 
with Assembly preparations. 


The highlights of this Assembly’s agenda, aside from the more or less 
routine matters of budget approval, apportionment of expenses and receipt 
of the Council’s detailed progress report will include: (a) action on Aus- 
tria’s membership application, (b) structure of the Air Navigation and Air 
Transport Committees, and (c) approval and opening for signature of the 
Convention on the International Recognition of Rights in Aircraft. Signifi- 
cantly absent will be any prolonged discussion of a Multilateral Agreement 
on Commercial Rights in International Civil Aviation, because of the failure 
of the Geneva conference of last November. 


The Air Navigation Committee and Council moved forward slowly to- 
ward the adoption of the first sets of ICAO Standards and Recommended 
Practices (SARPS) covering the several specialized fields of air navigation. 


The Aeronautical Maps and Charts Division (of the Air Navigation 
Committee) held its 4th session in Brussels, beginning March 8. This was 
the only divisional meeting during the period. 


A significant change took place in the United States delegation to ICAO 
with the departure on February 25 of Major General Laurence S. Kuter, 
U.S. Council Member since September, 1946. General Kuter returned to 
Washington to take up a new assignment as chief of the recently established 
Military Air Transport Service (MATS). Now acting as U.S. Council 
Member is Rear Admiral Paul A. Smith (C. & G. Survey), formerly Alter- 
nate Council Member and U.S. Air Navigation Representative. The delega- 
tion is rounded out by Dr. Paul T. David, Alternate Council Member and 
U.S. Air Transport Representative, Messrs. H. Walker Percy and Robert D. 
Hoyt, Alternate Air Navigation Representatives. 


The Council decided to adjourn its current session on April 20. The 
Fourth session will be convened in Geneva on May 25, immediately before 
the Assembly. Council will be in recess during the Assembly unless urgent 
business dictates otherwise, with the Fourth session possibly continuing in 
Geneva after the Assembly adjourns. Council meetings in Geneva will. be 
confined insofar as possible to the transaction of business relating to the 
Assembly. 





_ * Program Planning Officer, Staff Programs Office, Civil Aeronautics Admin- 
istration. 
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II. GENERAL DEVELOPMENTS 


A. Schedule of Regional Meetings Established 


The Council established the following program of regional air navigation 
meetings for the balance of 1948: 


European-Mediterranean (Paris) .................+2005 May 4 
North Atlantic CRAVIS) .o.oco 5 6.ciee 0icie vb:aie goa eer eeesee ewe May 20 
North Pacific (site undetermined) ...................0-- July 13 
African-Indian Ocean (site undetermined)............ August 24 
Southeast Asia (New Delhi).................. End of November 


The last three listed will round out the first series of meetings for 
ICAO’s 10 air navigation regions. 

The European-Mediterranean and the North Atlantic meetings in Paris 
are the beginning of the second series. The Paris meetings will depart from 
the general pattern by having no Aerodromes, Air Routes and Ground Aids 
(AGA) Committees. In addition, the European-Mediterranean session will 
have no Air Traffic Control (ATC) Committee, that group having already 
met for the second time in the Spring of 1947. 

B. Future Structure of Air Navigation and Air Transport Committees De- 
bated 

After a warm debate, the Council voted 13-6 against recommending to 
the Assembly that Articles 54(e) and 56 of the Chicago Convention be put 
into effect. These articles provide for a select Air Navigation Commission 
of 12 more or less impartial aeronautical experts “appointed by the Council 
from among persons nominated by contracting States.” Under the Interim 
Agreement, PICAO’s Air Navigation Committee was open to representatives 
of all Contracting States (whether on the 21-member Council or not). The 
First ICAO Assembly continued this arrangement, directing the Council to 
study further the desirability of implementing Articles 54(e) and 56. The 
aforementioned vote was the outcome of that study. The Council then pro- 
ceeded to vote 10-8 (with one abstention) to recommend to the Assembly 
that the Air Navigation Committee be continued in its present form with 
membership open to all Contracting States. 

The Council also voted 13-4 to recommend to the Assembly the implemen- 
tation of Article 54(d), which provides for an Air Transport Committee 
“chosen from among the representatives of the members of the Council.” 
Here, too, the wide-open membership provided by the Interim Agreement 
was continued by the First ICAO Assembly, and the Council was asked to re- 
port back to the Second Assembly on whether the Convention article provid- 
ing for a more limited membership should be put into effect. 

If the Council’s recommendations are approved by the Assembly, ICAO 
will have an Air Navigation Cominittee technically open to all Contracting 
States (now 46) but an Air Transport Committee chosen from among the 21 
Council member States, with the likelihood that the actual size of the latter 
group would be perhaps 12 or 15. 


C. Staff and Travel Regulations Adopted 

The Council in late March adopted Staff and Travel Regulations for 
ICAO. Among the points of interest here was the rejection of a proposed 
section which would have prohibited the recruitment of nationals of non-con- 
tracting countries. As adopted, the Regulations contain a provision 
whereby the Secretary General “shall advise governments of contracting 
States of his intentions (regarding the hiring of specific individuals) in or- 
der that any information that the governments may wish to present may be 
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considered.” 
D. Index of ICAO Documents Issued 


In early February, the Secretary General announced that a card index of 
ICAO documents was now available to member countries. The cost of a 
complete set was established at $25.00. This index should prove invaluable 
in connection with the use of ICAO documents, which now number more 
than 5,000. 


III. AIR NAVIGATION ACTIVITIES 


A. Further Progress Made on Standards and Recommended Practices 

The Council moved ahead on the formal adoption of Standards and Rec- 
ommended Practices (SARPS), and planned to finalize in late April those 
relating to Search and Rescue (SAR), Rules of the Air & Air Traffic Control 
(RAC), Personnel Licensing (PEL) and Aeronautical Maps and Charts 
(MAP). Although the First ICAO Assembly directed the Council to give a 
high priority to carrying out what is widely regarded as ICAO’s primary 
function, progress on adopting these Standards and Recommended Practices 
has been disappointingly slow. 

Meanwhile, the Air Navigation Committee worked throughout February 
and March on putting the SARPS in these fields and others into final form, 
suitable for adoption by the Council. 


B. MAP Division Meeting Held in Brussels 

The Aeronautical Maps and Charts Division (MAP) held its 4th session 
in Brussels from March 8 to April 1. It reviewed the progress made by 
ICAO in allocating responsibility among member States for the production 
of World Aeronautical Charts on the 1:1,000,000 scale. The division also 
considered the characteristics of existing charts of electronic aids to air nav- 
igation, and the need for standard specifications for aerodrome environment 
charts and maps showing danger areas. 


IV. AMENDMENT OF CONVENTION 


A. Amendment of Article 94 Not to Be Recommended to Assembly 


The Council decided to recommend to the Assembly that it postpone any 
amending action on Article 94 of the Chicago Convention. A proposal to re- 
vise this article, which governs amendments to the Convention, so as to 
facilitate the adoption of non-substantive amendments imposing no new obli- 
gations on member States, had previously met with a measure of support 
among Council members. If the Council’s recommendation carries, the 
amendment of this article will probably await the general “overhaul” of the 
Convention tentatively slated for the 1950 Assembly. Meanwhile, it is ex- 
pected that the Legal Committee will proceed to study alternative draft arti- 
cles to substitute for the present Article 94, 


V. RELATIONS WITH UNITED NATIONS 


A. Economic and Social Council Meeting 


ICAO was represented by an observer at the 6th session of the UN’s Eco- 
nomic and Social Council which opened at Lake Success on February 2. 
Among the items of interest to ICAO was the adoption of a Brazilian pro- 
posal to coordinate the cartographic services of the various specialized agen- 
cies and international organizations. 


B. Consultative Committee on Administrative Questions 


This committee, composed of representatives of the specialized agencies, 
met at Lake Success from February 11 to 13. Its discussions covered the 








228 JOURNAL OF AIR LAW AND COMMERCE 


following matters: 
(a) Administrative and budgetary relationships between the special- 


ized agencies, 
(b) Salary differentials in branch and headquarters cities, 


(ce) Financing of common services, 
(d) Program of the International Civil Service Advisory Board, 


(e) Exchange of information, and 
(f) Program of competitive examinations for junior atnininhostion 


and professional posts. 
Through the medium of this committee and others like it, the important 
problem of assuring adequate coordination between the specialized agencies 
on matters of mutual interest is being gradually worked out. 


VI. PROGRAM FOR SECOND QUARTER OF 1948 


ICAO meetings other than Council sessions for the months of April, May 
and June are scheduled as follows: 


Personnel Licensing (PEL) Division (Montreal)...... March 30 
Rules of the Air & Air Traffic Control (RAC) Division 
CORAM 5:56: a ra vareoi i THOS R Co Ree oS ee April 20 


European-Mediterranean Regional Air Navigation Meet- 


RNAE ARID 8 goss ce tein pte oie ee asaveres oreleoiaibiarereieie sie aete May 4 
Facilitation of International Air Transport Division (Ge- 


DNR Ys, i ct ahavn tose Gavrsurssiahan ta Ors gb at aoe saga OEE May 17 
North Atlantic Regional Air Navigation Meeting (Paris) .May 20 
Legal Commalttee (Gomeve) ... 2.2 ccccccccccsccccccsess May 28 
Second Assembly (Geneva)... 5. .cccceccccccccscccccece June 1 





INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
I. TECHNICAL MATTERS 


A major portion of IATA’s technical time during February and March 
was devoted to. the preparation of recommendations for the forthcoming 
world aviation Frequency Assignment Conference of the International Tele- 
communication Union (ITU) at Brussels in June. 


On behalf of the airline operators, IATA was successful late last year in 
obtaining ITU’s agreement with the principle of exclusive allocation of cer- 
tain portions of the high frequency broadcast band to air transport use. 
The IATA Technical Committee is now preparing further studies to help 
ITU in assigning the frequencies within these bands to the various world air 
transport routes for air to ground communication. 

The recommendations have also been discussed by IATA Communications 
Subcommittees for the European-Mediterranean and South American re- 
gions. In addition, these groups have been concerned with proposals for re- 
gional implementation of communications and radio aids. 

The Annual IATA Technical Conference will begin at Ste. Agathe, Can- 
ada, on June 8. Sessions will continue for about two weeks, and will be at- 
tended by technical representatives of IATA member airlines, and observers 
for manufacturers and other organizations. 


II. IATA CLEARING HOUSE 


The total of interline accounts handled by the IATA Clearing House dur- 
ing 1947, provisionally forecast at $51,000,000, was finally computed during 
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February at $52,400,000. In the devaluation of the French franc, which 
occurred in January, the Clearing House protected franc creditors from any 
loss on balances then in the Clearing, and gave franc debtors partial protec- 
tion as well. The volume of franc transactions affected was approximately 
$300,000. 

After the offsetting of credit and debit balances, the 1947 transaction 
volume of $52,400,000 was settled by cash payments of only 18 per cent, or 
$9,600,000 in cash. By thus reducing the bulk amount on which exchange 
premiums must be paid in final settlement, the 24 members of the Clearing 
House saved approximately $20,000 to $30,000. 


III. FACILITATION 


Proposals for IATA’s participation in the next phases of the campaign to 
facilitate international air travel by rationalization and reduction of red 
tape were drafted during March by the Government Forms Subcommittee of 
the IATA Traffic Committee, meeting at London. The group also completed 
recommendations by IATA for implementation and improvement of the 
ICAO Facilitation (FAL) Recommendations, which will be taken up by the 
ICAO FAL Division Meeting at Geneva in May. 

IATA is backing up the ICAO Facilitation campaign in individual coun- 
tries by naming regional panels of carriers serving those localities to explain 
the proposals to local governments and to urge action upon them. 


IV. TRAFFIC CONFERENCE No. 2 


An international airline rate structure covering the services of 34 com- 
panies in Europe, Africa and the Middle East was completed for the first 
time by IATA Traffic Conference No. 2, at a meeting which concluded in 
Cairo on February 23. 

Rate schedules recommended by the Conference for the approval of 
interested governments will allow reductions in the Middle East area, and 
slight increases in passenger fares in Europe, where costs of operation have 
steadily mounted. European freight rates will be held at their present 
levels. 

The Conference also agreed upon intensified Summer schedules, particu- 
larly between European points and Egypt, Palestine, Syria and Lebanon and 
Turkey. Thirteen companies will operate an unprecedented number of 80 
schedules a week both ways between Europe and Cairo. 

In joint session with the other two IATA Traffic Conferences, the Cairo 
meeting also established rates for services operating into their regions. 
The IATA Air Guide, a timetable publication which now lists services and 
charges for lines serving Europe, will be extended to cover the operations of 
the 84 Conference members in the whole of the No. 2 region. 


V. AGENCY CERTIFICATION PROGRAM 


Acting on behalf of their member carriers, the IATA Traffic Conferences 
have now implemented the agency certification programs in most areas of 
the world. In the North American region alone, excluding Mexico, 1,946 
passenger and cargo agency locations have been certified to sell passenger 
and cargo space on behalf of IATA member airlines. 

Agents are nominated by member carriers and are screened by a special 
Conference board. Once certified, the agent can sign the standard IATA 
agency agreement with any member company and is eligible to receive the 
standard commission rate of seven and one-half per cent on passengers and 
five per cent on cargo. In addition, the certificated agent is automatically 
covered by a $100,000 fidelity bond negotiated by the Head Office of IATA or 
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a worldwide basis. No matter how many carriers the agent may wish to 
represent, the one certification and the one bond apply. The worldwide bond 
also reduces materially the amount of the premium which the individual 
agent would ordinarily have to pay. 

While agency applications are reviewed by the Conferences on behalf of 
all their members, the actual agency relationship is contracted only by the 
individual airlines. 


VI. U.S. APPROVAL OF TRAFFIC CONFERENCE MACHINERY 


The U.S. Civil Aeronautics Board in an order of February 20, 1948, ex- 
tended its approval of United States air carrier participation in the IATA 
Traffic Conferences for a period not to exceed two years ending February 28, 
1950. In taking this action, the CAB noted that it was impressed with the 
desirability of enabling the Traffic Conferences to establish with some de- 
gree of certainty the effective dates of Conference actions, particularly those 
involving matters which are to be reflected in tariffs. This has previously 
been impossible due to the varying lengths of time required by participating 
governments to review and act upon Conference resolutions. 

Under the procedure to be followed by the CAB, it is contemplated that 
IATA resolutions affecting tariffs will be treated within practically the same 
time limits applicable to tariffs filed by United States and foreign air car- 
riers with the CAB. 

The CAB reemphasized, in issuing its order, its desire that IATA mem- 
bers and their respective governments obtain the maximum in benefits grow- 
ing out of Conference participation, and its desire to cooperate to the fullest 
extent with the IATA program of developing international air transporta- 
tion, so long as the latter’s actions are consistent with the policy established 
by the Civil Aeronautics Act. 











JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Amory O. Moore* 
ECONOMIC REGULATION OF IRREGULAR AIR CARRIERS 


NDER the authority of Section 416 of the Civil Aeronautics Act,! the 
CAB in May, 1947, increased its economic control over those air car- 
riers operating without a certificate of public convenience and necessity by 
revising Section 292.1 and adopting Section 292.5 of its economic regula- 
tions.2, Now designated as “Irregular Air Carriers” and “Non-certificated 
Cargo Carriers,” these operators have been made subject to most of the pro- 
visions of Title IV of the Civil Aeronautics Act* though they continue to be 
exempted from the requirement of the certificate of public convenience and 
necessity. “Private” or “contract’”’ carriers have not been affected by the 
revision.5 
For the purpose of economic regulation, the Board has divided Irregular 
Air Carriers into two classes based on the weight of aircraft utilized in air 
transportation. The smaller carriers are extended greater exemptions 
than are those carriers using aircraft of large size.7 These relate chiefly 
to filing of tariffs and reports relative to financial aid and control. Larger 
carriers must, however, file quarterly operational reports not now required 
of the smaller operators. All Irregular Air Carriers must secure a letter 
of registration from the Board to engage in any form of air transportation. 
The revision prohibits foreign air transportation of persons and prohibits 





* Journal Editor, Northwestern University Legal Publications Board. 

152 Stat. 1004 (1938), 49 USCA §496 (Supp. 1946). 

212 Fed. Reg. 3076, 3079 (May 10, 1947). 

3Irregular Air Carriers are generally those who were engaged in non- 
scheduled operations prior to the revision. Non-certificated Cargo Carriers are 
those carriers who were actively engaged in the business of carrying property 
by air on May 5, 1947, and who, on that date, had pending with the Board appli- 
cations for certificates of public convenience and necessity authorizing sched- 
uled interstate and overseas transportation. Why this date was chosen does 
not appear. The status of such carriers as the Santa Fe Railroad and its 
wholly owned subsidiary, Santa Fe Skyways, Inc., who filed applications for 
certificates between May 5, 1947 and the date of publication of the regulation 
(the regulation was available on May 8 and was published in the Fed. Reg. on 
May 10) might be open to some doubt, as the classifications permitted under 
§416 of the Act must be “just and reasonable.” 

452 Stat. 987, (1938), 49 USCA §§481-496 (Supp. 1946). 

5 The term “contract carrier” was unknown to the common law which rec- 
ognized only common carriers and private carriers. The latter class was di- 
vided into private carriers “for hire” and “not for hire.” The former sub-classifi- 
cation clearly covers “contract carriers” as defined in the Motor Carrier Act of 
1935 and the Water Carrier Act included in the Transportation Act of 1940. 
The term “contract carrier” probably has no significant meaning or status under 
the Civil Aeronautics Act except insofar as decisions in motor or water carrier 
cases may, by analogy, apply in determining whether a particular air carrier 
is or is not a common carrier. 

6 Those carriers which do not utilize any single aircraft having a gross 
take-off weight in excess of 10,000 pounds, or three or more aircraft (excluding 
those units under 6,000 pounds) having an aggregate allowable gross take-off 
weight over 25,000 pounds constitute the class extended additional exemptions. 

7™The Board estimates 90% of the total passenger miles were flown by 
operators using larger aircraft, though they constituted only 20% of the numeri- 
cal total of irregular air operators. 

8 CAB Economic Regulations §292.1(c) (6),12 Fed.Reg. 3076 (May 10, 1947). 
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all service between any points with a “reasonable degree of regularity.’ 
Non-certificated Cargo Carriers are controlled by another section of the 
economic regulations!® which permits them to operate as cargo common 
carriers until their applications for cargo certificates of public convenience 
and necessity are determined by the Board. Alaskan Air Carriers and 
irregular operators within Alaska continue to be regulated by a separate 
section of the regulations and are not affected by the revision.!! 

The problem of non-scheduled air transportation is of comparatively 
recent origin. Under the Civil Aeronautics Act of 1938, the Board was 
given power to exempt air carriers from most of the provisions of Title IV 
under certain circumstances.!2 Acting under that authority, the Board 
established the classifications of “scheduled” and “non-scheduled” operations 
and exempted non-scheduled operations from most of the economic provi- 
sions of the Act.!3 Before the recent war, non-scheduled operations were 
of limited economic significance as most non-scheduled operators were en- 
gaged in air transportation only to a limited degree, and then chiefly as a 
joint product of such other services as crop dusting, aerial advertising, 
aerial photography, flight instruction, operation of airports, and the sale 
and servicing of aircraft. The Board at that time devoted its energies to 
the development of a certificated air network in the United States and 
abroad and felt it unnecessary to regulate the smaller operations.!4 

The wartime stimulus to aviation, the availability of surplus aircraft, 
and the general acceptance of air transport foreshadowed a tremendous 
growth in non-certificated operations and caused the Board in July, 1944, 
to authorize an investigation into matters relating to and concerning non- 
scheduled air transportation.!5 The purpose was to determine what should 
be the extent of permanent economic regulation and the desirability of 
revising or terminating the general exemption order under which services 
could be rendered without Board authorization. The report of the exam- 
iners recommended the repeal of the existing exemption order and the 
adoption of an order based on a proposed new classification of air carriers.!* 





9JId. (b); a point is defined as an airport and all territory within a twenty- 
five mile radius. Id. (b) (6). 

10CAB Economic Regulations §292.5, 12 Fed.Reg. 3079 (May 10, 1947). 
The exemptions accorded are temporary and will expire for any one carrier in 
this class sixty days after final Board action on its application for a certificate. 

11 CAB Economic Regulations §292.2, 7 Fed.Reg. 11108 (1942), 9 Fed.Reg. 
8005 (1944, 10 Fed.Reg. 9814 (1945), 11 Fed.Reg. 7888 (1946). Alaska Air 
Transport Investigation, 2 CAB 785 (1941); Ackerman Air Service, et al., Alaska 
Air Transportation Investigation, 3 CAB 804 (1942). The Board is considering 
at the present time a proposed exemption of cargo carriers between Alaska and 
the United States. 12 Fed.Reg. 7947 (Nov. 26, 1947). 

12 §416 of the CiviL AERONAUTICS AcT. 52 Stat. 977 at 1004 (1938), 49 
USCA §401 et seq. at §496 (Supp. 1946). “The Authority from time to time 
and to the extent necessary may . . . exempt from the requirements of this title 
or any provision thereof, or of any rule, regulation, term, condition, or limi- 
tation thereunder, any air carrier or class of air carriers, if it finds the enforce- 
ment of this title or such provision, rule, regulation, term, condition, or limita- 
tion, is or would be an undue burden on such air carrier or class of air carriers 
by reason of the limited extent of or unusual circumstances affecting, the opera- 
tions of such air carrier or class of air carriers and is not in the public interest.” 

18 For an excellent discussion of the status of non-scheduled operations prior 
to the current revision of §292.1, see Neal, The Status of Non-scheduled Opera- 
tions under the Civil Aeronautics Act of 1988 (1946), 11 Law & Contemp. 
Prob. 508. 

14 Investigation of Nonscheduled Air Service, 6 CAB 1049 at 1051 (1946). 

15 [bid. 

16 The proposed order would have exempted all air services transporting 
persons and property for hire subject to three limitations: (1) that the service 
must consist of trips originating or terminating at a principal place of business 
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The Board because of the additional developments since the investigation 
had been completed and because of lack of adequate information concern- 
ing non-scheduled operations, believed that the full factual basis custom- 
arily required before making a determination of regulatory policy had not 
been developed and a general revision was not then made in form." 


Although it delayed action on major revision of the exemption order 
at that time, the Board published its Investigation of Nonscheduled Air 
Services!® and its decisions in Page Airways, Inc., Investigation'® and 
Trans-Marine Airlines Inc, Investigation.” In these cases, the Board 
reaffirmed its belief that the distinction between scheduled and non-sched- 
uled air carriers was a fundamental one and clarified its definition of non- 
scheduled. Non-scheduled operators were made subject to additional safety 
regulations?! and informational reports were required from them in regard 
to rates charged, ownership, present and proposed services, types of aircraft 
used, the availability of service, and operational statistics. 


The information obtained by the Board revealed that operations of 
non-scheduled operators were then of considerable importance, and that 
the operations of individual carriers were frequently extensive.2* Some 
of the operations were conducted with little regard to the responsibility 
and duty owed to the public by a common carrier in respect to service. 
Specific tariff and operating practices including the failure to perform the 
service agreed upon, wide variations in rates for the same services, failure 
to make refunds for services not performed, misrepresentation of equip- 
ment and services, and use of inadequate equipment and facilities had been 
brought to the attention of the Board. Both the protection of the public 
and of certificated air carriers had made additional regulation necessary. 


The information obtained also disclosed that there was then a demand 
and need for air services on an irregular basis. Such services were filling 
a need which, because of fluctuations in demand and the impossibility of 
determining where and when the demand would arise, could not be fulfilled 
economically by carriers operating on regular schedules and routes. These 
services could be performed by non-certificated air carriers more ade- 
quately, economically, and quickly than by certificated carriers because of 
their knowledge of local conditions or willingness to perform certain spe- 
cialized types of services. Certification of such carriers at that time was 
found to be impracticable because a certificate which would impose no 
substantial limitation upon operations would have to be issued, or the 
certificate would substantially reduce the flexibility and usefulness of such 
carriers’ operations, It was decided that certification in the case of many 
small carriers would be uneconomical and would prevent or retard the 
development of new types of services designed to meet special conditions. 





of the operator, and that trips between other points be made only on a casual 
and infrequent basis; (2) that the number of trips operated between points 
where direct air service is available also be limited to a casual and infrequent 
basis, and as to such services, trips in excess of ten per month will be deemed 
to exceed such basis; (3) that the services must be those of a carrier engaged 
exclusively in operations falling within the first two limitations. Jd. at p. 1051. 

17 For examples of the developments which had taken place since the inves- 
tigation had been completed see Business Week, April 6, 1946, p. 34. 

186 CAB 1049 (1946). 

196 CAB 1061 (1946). 

206 CAB 1071 (1946). 

2111 Fed.Reg. 5213 (May 14, 1946). Safety regulations for non-scheduled 
operators set standards for instruments and equipment, serviceability of air- 
craft, pilot qualifications and flight time limitations, weather minimums and 
fuel requirement minimums. Flight records and check-off lists in the pilot 
compartment were also required. 

22 Over 700 companies had filed reports by Nov. 1, 1946. 
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The Board believed that irregular services would not have any adverse 
competitive effect upon the services performed by the certificated air car- 
riers because irregular services met a different need and must be infrequent 
or irregular.?® 

Application of the Board regulations in the past has been a source of 
some confusion. The economic regulations of the Civil Aeronautics Act 
are not applicable to those operators who are not common carriers engaged 
in interstate or foreign commerce.*4 In the Page Airways, Inc., Investiga- 
tion,25 the issue of whether the operations were such as would constitute 
common carrier operations was raised, the company insisting that its 
activities were those of a “private” or “contract” carrier and not those 
of a common carrier within the meaning of the Act.?¢ 

The Board applied the criteria applicable to determining whether surface 
carriers are common carriers and by analogy reached a test for air 
operations. The test the Board established was whether the carrier’s 
service was generally available to anyone desiring it. Such availability 
could be broadcast to the world, acknowledged only upon inquiry, or estab- 
lished by a course of conduct.27 Absence of a fixed schedule of charges 
and definite routes, and refusal to accept certain passengers did not neces- 
sarily result in negativing common carrier status. 

There is abundant judicial authority for the Board’s definition.?° 
Standards of surface carriers have long been applied to air operations.?9 As 
early as 1932, Illinois courts held what appeared to be a purely charter 
air service to be a common carrier.®® As one author points out, the tendency 
to assume that the operation of trips only on the occasion of making a 
special contract results in a contract carrier status is actually unfounded.?! 





2312 Fed.Reg. 3076 (May 10, 1947). 

24 By definition in the Civil Aeronautics Act: “Air carrier means any citizen 
of the United States who undertakes ... to engage in air transportation.” 
52 Stat. 977 (1938), 49 USCA §401 (2) (Supp. 1946). Air transportation 
means “the carriage by aircraft of persons or property as a common carrier for 
compensation or hire or the carriage of mail by aircraft.” 52 Stat. 978 (1938), 
49 USCA §401 (10) (21) (Supp. 1947). 

256 CAB 1061. 

26 Jd. at 1068. The basis of the Page contention was: (1) the company made 
individual contracts; (2) the company did not advertise; (3) converting a 
“private” carrier into a “common” carrier by legislative fiat would be repug- 
nant to the due process clause of the Constitution; (4) the test should be 
whether an action would lie for failure to carry those who would comply with 
its terms. The first two arguments were not conclusive evidence of a common 
carrier status as the Board holds. The third argument was answered by the 
Supreme Court holding that there was no closed class or category of businesses 
affected with public interest. Nebbia v. New York, 291 U.S. 502 (1934). See 
also Olsen v. Nebraska, 313 U.S. 236 (1941). On the fourth argument, the 
Board distinguishes actions in tort and questions of regulatory powers and 
states that it has no power to determine the civil liability of the company. It 
points out that there was no evidence of any passenger having been refused car- 
riage as long as space was available. 

27 Page Airways, Inc., Investigation, 6 CAB 1061 at 1065. 

28 Propeller Niagara v. Cordes, 62 U.S. 7 (1858); Terminal Taxicab Co. v. 
Kutz, 241 U.S. 252 (1916); Langer v. Ludkins, 26 F.(2d) 855 (CAA 9th, 1918); 
Fordham Bus Corporation v. United States, 41 F. Supp. 712 (S.D.N.Y. 1941); 
Cushing v. White, 101 Wash. 172, 172 Pac. 229 (1918). 

29 Curtiss Wright Flying Service v. Glose, 66 F.(2d) 710 (C.C.A.N.J. 1938), 
cert. denied 290 U.S. 696 (1933), 19833 USAvR 26, 228; Smith v. O’Donnell, 215 
Cal. 714, 12 P.(2d) 983 (1932), 19832 USAvR 145; McCusker v. Curtiss Wright 
Flying Service, 269 Ill. App. 502 (1932), 19832 USAvR 100; Ziser v. Colonial 
Western Airways Inc., 10 N.J. Misc. 1118, 162 Atl. 591 (1932), 1933 USAvR 1. 

80 McCusker v. Curtiss Wright Flying Service, 269 Ill. App. 502 (1932), 
1982 USAvR 100. 

81 Neal, op. cit. supra note 13 at p. 515. 
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Taxicabs have long been held to be common carriers.*? Courts have held 
buses,33_ tugboats,°4 and trucking services?5 which operated only under 
special contract to be common carriers where the facilities were generally 
available. While there are cases which do hold some carriers furnishing 
a transport service to be contract carriers,?° the service offered was so 
specialized in scope as to possibly negative a holding out to the general 
public. 

There appears to be no reason for not applying standards applicable 
to surface carriers to air operations in order to determine whether a given 
activity is subject to Board regulation. The failure to regulate non- 
scheduled operations in the past has never been because of a determination 
that non-scheduled operators were not common carriers. However, there 
appears to be no classification comparable to non-scheduled operations in 
the field of surface carriers.37 

After the operator has determined he is a common carrier, he must next 
determine if his operations are “irregular.” The Board retains under the 
term “irregular” its definition of non-scheduled.38 “It therefore becomes 
apparent that ‘non-scheduled’ has a far more restrictive meaning than the 
mere absence of a published timetable. Nor is it limited to a mere lack of 
preconceived plan, for it is obvious that through a general course of custom 
or practice a fairly consistent course of conduct may evolve, as well as 
through a predetermined arrangement, and it need only be uniform to the 
point of suggesting a moderately consistent service in order to be precluded 
from the scope of the exemption order. It is the thread of consistency which 
identifies an operation as one conducted with a reasonable degree of regular- 
ity. ... The irregularity exempted can be reflected only by rare and infre- 
quent flights if between the same two points, and must be of such rarity and 
infrequency as would preclude any implication of a uniform pattern or nor- 
mal consistency of operation. . . . It is obvious that the test involves in large 
part the state of mind of both passenger and operator.’’?® 


In the Page Investigation, the Board stated the “vital” test to be the ac- 
tual holding out to the public of a regular or reasonably regular service.’® 





32 Terminal Taxicab Co. v. Kutz, 241 U.S. 252 (1916); Carlton v. Boudair, 
118 Va. 521, 88 S.E. 174 (1918); Cushing v. White, 101 Wash. 172, 172 Pac. 
229 (1918). 

383 Fordham Bus Corporation v. United States, 41 F. Supp. 712 (S.D.N.Y. 
1941). 

— v. Washington Tug and Barge Co., 140 Wash. 613, 250 Pac. 49 
(1926). 

35 Gornish v. Public Utilities Commission, 134 Pa. Super. 565, 4 A.(2d) 
569 (1939). 

36 Film Transport Co. v. Public Utilities Commission, 17 F.(2d) 857 (E.D. 
Mich. 1927); Columbus-Cincinnati Trucking Co. v. Public Utilities Commission, 
141 Ohio St. 228, 47 N.E.(2d) 623 (1943). 

37 49 Stat. 552 (19385), 49 USCA §309 (Supp. 1946). 

88 CAB Economic Regulations §292.1 (b), 12 Fed.Reg. 3079 (May 10, 1947). 
Reference is made in the explanatory statement to the Page and Trans-Marine 
cases and to the Investigation of Nonscheduled Air Services. See notes 18, 19, 
20 supra. 

39 Investigation of Nonscheduled Air Services, 6 CAB 1049, 1055. The 
Board postulates the case of a charter operator advertising its willingness and 
ability to carry passengers to any point within 500 miles. A group of sports- 
men arrange for transportation to a week-end resort. Subsequently other groups 
make similar arrangements. ‘“‘When the point is reached at which operator and 
passenger tacitly assume that trips will be operated between such points with 
fair regularity, and that the only question is whether space can be obtained on 
such flights, the operation ceases to be a non-scheduled operation within the 
meaning of the exemption order.” Ibid. 

406 CAB 1061, 1068 (1946). 
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It also stated that the holding out need not be through standard advertising 
media such as newspapers or periodicals. It was sufficient to show that it 
was known that an air service was being operated.*! In the Trans-Marine 
Investigation, the Board again expanded its definition: “The service was 
planned to be operated with a reasonable degree of regularity and inquiries 
necessarily disclosed that such was the fact. Nothing more is needed to con- 
stitute a holding out of a regular or reasonably regular service.”4* 

The language used goes farther than the facts of either case required. 
While the Page Airways had begun transport operations as the result of a 
private contract, it appeared that 295 of a total of 394 (74.9%) passengers 
carried were individual passengers and were not carried under the contract. 
Operations were carried on after the original contract had been cancelled. 
A traffic agent was employed and transportation porters in hotels at Miami, 
Fla., the Southern terminus of the operations, were advised that accommo- 
dations on flights would be available to the extent that space permitted. The 
agent was informed of plans to operate two flights each week on Monday and 
Thursday, and the names of passengers desiring return reservations on fu- 
ture flights were furnished.4* The Trans-Marine Airline operated daily 
flights between New York City and Martha’s Vineyard, Hyannis, and Nan- 
tucket, Monday through Friday. On August 4, 1945, the company had sold 
1,670 reservations for flights projected to September 25, 1945.44 In both in- 
stances it appeared that there was little question that there was an effort be- 
ing made to establish a regular service. 

The Board has utilized recent “‘cease and desist” orders to further clarify 
its interpretation of “irregular.’*5 Much weight appears to be given to the 
form and effect of the carrier’s advertising. If the carrier’s advertising (or 
the carrier’s representations) create a belief of regularity on the part of the 
public or travel and traffic agencies, the practices will be enjoined. This will 
be determined in part by seeing if the belief has been created that effective 
qualifications or limitations as to frequency and regularity of service exist 
and that air service between specific points is not “customarily, frequently, 
or regularly” available. It should be affirmatively disclosed that flights be- 
tween any points are operated only on an occasional and infrequent basis and 
are of such rarity and infrequency as to prevent any implication of a uni- 
form pattern or normal consistency of operation. There should be no sug- 
gestion that the operations between any specific points are greater than 
service between the principal place of business and any other points, or that 
the service between any points is greater than is reflected by actual opera- 
tions between such points. 

The appears to be, however, no limitation upon the number of flights 
which may be operated if irregularity and infrequency of service is 
achieved.*® Under the language used by the Board, any air carrier which 





41 Jd. at 1067. 

426 CAB 1071, 1075 (1946). 

43 Page Airways Inc., Investigation, 6 CAB 1061. 

44 Trans-Marine Airlines, Inc., Investigation, 6 CAB 1071. 

45 Some of the typical orders are: Matter of the Non-Certificated Operations 
of Trans-Caribbean yom Cargo Lines, 7 CAB —, (Docket 2593, March 14, 1947) 
(mimeographed opinion); Matter of the Non-Certificated Operations of Union 
Southern Airlines, 7 CAB —, (Docket 2637, May 23, 1947) (mimeographed opin- 
ion); Matter of the Non-Certificated Operations of Willis Air Service, Inc., 7 
CAB —, (Docket 2639, April 22, 1947) (mimeographed opinion) ; Matter of the 
Non-Certificated Operations of Alaska Air Service Inc., 7 CAB —, (Docket 3209, 
January 2, 1948) (mimeographed opinion). The latter order is unique in that 
an Alaskan carrier is also ordered to cease private carrier operations. 

46 The following paragraph is common to all the orders in note 45 supra. 
“. .. regularity is retlected by the operation of a single flight per week on the 
same day of each week between the same two points, or is reflected by the 
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Applicability of Sections of Title IV of the Civil Aeronautics Act 





IRREGULAR AIR CARRIERS 





Small carriers NON-CERTI- 
. operating a Carriers oper- FICATED 
SECTION limited num- ating aircraft CARGO 
ber of planes of large size CARRIERS 
of small size 
401 (1)—Labor legislation Yes Yes Yes 
403—Tariffs No Yes Yes 
404 (a)—Duty to provide In part In part In part 
service, ete. 
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407 (a)—Filing of reports| If expressly If expressly If expressly 
required required required 
407 (t)-—Disclosure of No Yes Yes 
ownership of stock 
407 (c)—Disclosure of No Yes Yes 
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operates two or three (or more) flights between the same two points each 
week in succeeding weeks may be charged with operating a regular air serv- 
ice and the burden of proving irregularity would probably be placed upon the 
carrier. If, however, the service can be shown to have been carried on with- 
out a preconceived plan, and there have been frequent and extended definite 
breaks in service between the points, the service should clearly come within 
the situation in which the Board prescribes no maximum number of flights. 

Further clarification of the regulations must await future Board deci- 
sions. This much can safely be said. To determine whether any operator is 
affected by the economic regulations, two questions must be answered. First, 
it must be determined whether the operations are those of a common carrier. 
If they are not, none of the economic regulations of the Board is applicable. 
Second, if the operations are of a common carrier status, are they sufficiently 
“irregular” to fall within the class granted exemptions by the Board? Any 
air carrier which operates frequent public flights between two or more 
points according to a predetermined plan is not within the class granted 
exemptions by the Board. It appears that in determining the existence of 
such a plan, the Board will look at the particular facts of each case. It will 
consider the past records of flights operated and whether reservations are 
taken for future flights. It will consider whether ticket or traffic agents are 
employed and notified of future flights, or whether flights are operated only 
at the instigation of a charterer. It will consider the form of advertising. 
There appears to be no fixed maximum number of flights per month if the 
service is irregular. If the facts appear to show that a regular service is be- 
ing operated, a presumption of regularity arises which must be satisfactorily 
rebutted by the operator. If this is not done, the Board will order the opera- 


tor to stop operating as a non-certified carrier. 
sites g ROBERT F.. JACKSON* 





LIMITATIONS ON CHARTER SERVICES AS AUTHORIZED UNDER 
SECTION 401(f) OF THE CIVIL AERONAUTICS ACT OF 1938 


On October 24, 1947, the Civil Aeronautics Board directed a letter to the 
airlines requesting that such carriers file tariffs with the Board providing 
rates and charges for charter services.! The letter pointed out that it is the 
opinion of the General Counsel’s Office that any certificated air carrier which 
offers or performs common carrier charter and special services must file tar- 
iffs therefor with the Board, pursuant to Section 403 of the Civil Aeronau- 
tics Act of 1938 (Act), as amended, which requires that every air carrier file 
“tariffs showing all rates, fares and charges for air transportation between 
points served by it.” 2 This letter is exemplary of the current interest with 
respect to charter and other special services performed by the air carriers 
under Section 401(f) of the Act.* 


recurrence of operations of two round trip flights, or flights varying from two 
or three or more such flights, between any same two points each week in suc- 
ceeding weeks, without there intervening other weeks or approximately similar 
periods at irregular but frequent intervals during which no such flights are 
operated so as thereby to result in appreciable definite breaks in service; it 
being intended by this subparagraph to require irregularity in service between 
any such points but not to preclude the operation of more than one or two such 
flights in any given week, nor to prescribe any specific maximum limitation upon 
the number of flights which may be performed in any one week, if infrequency 
and irregularity of service is otherwise achieved through variations in numbers 
of flights and through frequent and extended definite breaks in service.” 


* Student, Northwestern Law School, Competitor Legal Publications Board. 
153 Am. Av. Daily 126. 

252 Stat. 973 (1988), 49 USCA §483 (Supp. 1947). 

3 Jd. §481(f). 
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During the war years, with the restrictions on commercial aviation in 
that period, little attention seems to have been directed towards charter 
operations of the type authorized under Section 401(f). But now, with the 
airlines again in operation on a peacetime program, a tremendous increase 
in the volume of business transacted by such airlines is apparent. For 
example, during the year 1946, the certificated and non-certificated air car- 
riers moved approximately 50 million ton-miles of air cargo, or over three 
times as much as was carried during the six-year period from 1935 through 
1940.4 A similar situation exists with respect to the other types of opera- 
tions performed by the carriers. With this trend in mind, it is evident that 
an important question arises as to the rights granted to the air carriers by 
the charter provision of Section 401(f). 


One of the problems which could arise under the provision may be illus- 
trated by an hypothetical case. X Airlines holds a certificate of convenience 
and necessity authorizing it to operate a scheduled service between Chicago 
and New York as a common carrier. Y Airlines holds a certificate authoriz- 
ing it to operate a similar service between Washington and Miami, Florida. 
Mr. A in Washington desires to charter a plane to Miami and approaches X 
Airlines on the matter. The question arises as to whether X Airlines, with- 
out violating its certificate, can furnish the desired charter service over a 
route which is served by Y Airlines. It seems apparent that to furnish the 
desired service would be a violation of X’s certificate unless such service is 
authorized under Section 401(f). It therefore becomes necessary to inquire 
into the scope and limitations of such section. 


The applicable sentence of Section 401(f) reads as follows: 

“... Any air carrier may make charter trips or perform any other spe- 

cial service, without regard to the points named in its certificate, under 

regulations prescribed by the Board .. .” 
At the present time, there are no regulations prescribed by the Board limit- 
ing operations under the above provision, and only three cases seem to have 
considered the problem. In Western Air Express Corporation the holding 
was that the right to perform special services is incidental to the holding of 
a certificate of convenience and necessity to operate a scheduled service over 
a designated route, and that no other authorization is necessary where such 
a certificate is held. The Board, in Pioneer Air Lines ® affirmed this ruling, 
stating that where said airline holds a certificate of convenience and neces- 
sity to operate over a fixed route, no additional authorization is necessary to 
permit the carrying of football teams to and from games as a charter serv- 
ice. The holding in Ackerman Air Service, et al., Alaska Air Transportation 
Investigation? was that charter and special services must be limited to occa- 
sional and infrequent trips. The Board in that case also said that appropri- 
ate regulations restricting the point of origin to the territory served by the 
carrier would be imposed. However, to date no such regulations have been 
propounded. 


Because of the scarcity of cases interpreting Section 401(f), it will be 
necessary to look to the legislative history of the Act to discover what was 
intended to be included under the charter provision. The original bill lead- 
ing to the Act was introduced by Senator McCarran in 1934, and was fol- 
lowed by numerous other bills until the Act attained its final form. However, 


4 Drew and Passen, Air Cargo: A New Force in Marketing, 14 JOURNAL OF 
Arr LAW AND COMMERCE 11 (1947). 

51 CAA 89 (1939). 

67 CAB 469 (1946). 

73 CAB 804 (1942). 

8 A complete list of these bills will be found in Rhyne, Civil Aeronautics Act, 
Anno. (1st ed. 1989) 190 et seq. 
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since the development of Section 401(f) in its present form may be attrib- 
uted principally to three bills, the discussion will be limited to these. 

The first bill is S 3027, proposed by Senator McCarran in 1935.9 The 
section of that bill concerning the right to operate charter services as inci- 
dental to the holding of a certificate of convenience and necessity is Section 
405(h), which provides as follows:!° 

“Any air carrier holding a certificate of public convenience and 
necessity issued under this part may transport in Interstate or Foreign 
Air Commerce to any place special and chartered parties, and may occa- 
sionally depart from the route over which it is authorized to operate un- 
der the certificate for the purpose of providing special service to a point 
not on such route, subject to police regulations of the several states, and 
in accordance with such regulations as the Commission may prescribe in 
the interest of public convenience and necessity.” 

The second bill is S 2, proposed by Senator McCarran in 1937.!!_ This bill 
contains substantially the same language in Section 305(1) that is found in 
Section 405(h) of S 3027.1? 

The third bill is HR 9738, introduced in the House of Representatives by 
Mr. Lea in 1938.!° In this bill there is a change of language in the appli- 
cable provision, Section 402(f) providing :1* 

“Any air carrier may make charter trips or perform any other spe- 
cial service, without regard to the points named in its certificate, under 
regulations prescribed by the Authority.” 

This language is that which became Section 401(f) of the Act insofar as 
that section deals with charter services. 


It is worthwhile to note that the language of the applicable sections of 
bills S 8027 and S 2 is substantially the same as that contained in Section 
208(c) of the Motor Carrier Act (MCA) of 1935.15 The wording of the lat- 
ter section is as follows: 

“Any common carrier by motor vehicle transporting passengers un- 
der a certificate issued under this chapter may transport in Interstate or 
Foreign Commerce to any place special or chartered parties under such 
rules and regulations as the Commission may have prescribed.” 
It will be noted that the above language was adopted almost exactly in the 
charter provisions of bills S 3027 and S 2. Although the bills contain 
further provisions and limitations, a study of such provisions and limita- 
tions shows that they are found in the rules promulgated by the Interstate 
Commerce Commission (ICC) for the purpose of interpreting Section 208 
(c) of the MCA. It is very possible that the construction placed on Section 
208(c) would also be applied to the comparable provisions of S 3027 and S 2, 
under the familiar canon of statutory construction that where the language 
of a preceding statute is adopted, the interpretation of the latter also fol- 
lows.1® Therefore, a discussion of the construction placed on Section 208 (c) 
of the MCA will aid in determining the reasons for the difference in lan- 
guage between such bills and Section 401(f) of the Act as finally passed. 


The leading case interpreting Section 208(c) is Peninsula Transit Corpo- 


979 Cong. Rec. 8925 (1985). 

10 Hearings before Committee on Interstate and Foreign Commerce on S 
3027, 74th Cong., Ist Sess. (19385). 

1181 Cong. Rec. 64 (1937). 

12 Hearings before Committee on Interstate and Foreign Commerce on S 2, 
75th Cong., Ist Sess. (1937). 

13 83 Cong. Rec. 2897 (1938). It may be noted that the Interdepartmental 
Bill from which HR 9738 was largely derived contained no provision at all con- 
cerning charter and special services. 

14 Hearings before Committee on Interstate and Foreign Commerce on HR 
9738, 75th Cong., 3rd Sess. (1938). 

1549 Stat. 543 (1935), 49 USCA §308(c) (Supp. 1947). 

162 Sutherland, Statutes and Statutory Construction (2nd ed. 1904) §404. 
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ration Application.1*7 The Commission said in that case that the right to 
conduct charter operations is incidental to the holding of a certificate of pub- 
lic convenience and necessity authorizing regular-route operations. No 
special authorization is needed except for those carriers who engage exclu- 
sively in charter operations. The Commission further ruled that it had no 
right to restrict the destination territory of such charter trips, but that it 
could restrict the origin territory to points along the regular route of the 
carrier,!® basing its ruling on the language of the section.2® Thus, a motor 
carrier holding a certificate of convenience and necessity authorizing regu- 
lar-route operations was permitted to conduct charter services from a point 
on its route to any place in the United States without special authorization. 

In John C. Burns Application,?1 the Commission affirmed its ruling as to 
the inability to restrict the destination territory of charter trips, stating 
that wherever such a restriction has been placed on the operation, the 
restriction is invalid. 

Several of the cases subsequent to the Peninsula case further interpreted 
the meaning of origin territory. Charter parties must either originate in 
the territory served by the carrier in question, or such carrier must receive 
such party from another carrier at a point on its route.22 In the contempla- 
tion of the Act, the territory served by the carrier does not include territory 
served in intrastate operations, over which the Commission has no general 
jurisdiction.23 A charter service performed from a point not within the con- 
templated origin territory is a charter service exclusively and requires spe- 
cial authorization.24 Further, where a carrier holds a certificate authorizing 
regular-route operations during a certain season, the right to conduct char- 
ter services under Section 208(c) is limited to the season of regular-route 
operation.25 

In May, 1941, the Commission propounded a set of rules governing char- 
ter services under Section 208(c), which summarize the regulations for, and 
limitations of, such operations.2® In brief, the rules define special or char- 
tered parties as being groups traveling under a single contract to a specified 
destination for a common cause at a fixed rate for the vehicle,?7 and regular 
routes as those authorized between fixed termini by the certificate. The con- 
templated origin territory includes points on the regular route, authorized 
off-route points, and points within the territory served, while destination 
territory may be anywhere in the United States. The rules also require that 
tariffs be filed with the Commission for such services, that such services be 





171 MCC 440 (1937). 

18 Peoria-Rockford Bus Co. Appl., 2 MCC 185 (1937); Interstate Busses 
Corp. em 2 MCC 707 (1937); Interstate Transit Lines Appl., 9 MCC 758 
(1938). : 

19 Pittsburgh-Weirton Bus Co., 10 MCC 266 (1938); McDuff-Turner Exten- 
sion, 7 MCC 766 (1938). 

20 The language in Section 208(c) relied on by the ICC is “. . . may trans- 
port . . . to any place . . .” Since there was no mention in the Act as to 
point of origin, the Commission decided that it could properly restrict that, 
but that the wcrds “to any place” precluded any restriction on destination. 

213 MCC 649 (1937); Accord Penn Bus Co. Appl., 2 MCC 278 (1937). 

22 New Mexico Transportation Co., 1 MCC 783 (1987). 

23 Garden State Lines, Inc., 4 MCC 253 (1937). - 

24 St. Clair Bus Line Co., Inc., 283 MCC 73 (1940). 

25 MacKenzie Coach Lines, Inc., 31 MCC 693 (1941). 

26 Regulations Governing Special or Chartered Party Service, 29 MCC 25 
(May 29, 1941). 

27 The Commission stated that when the words “special or chartered par- 
ties” were used in Section 208(c), the former referred to the latter. The word 
“or” will not be read as “and” unless necessary to give meaning to the context. 
For that reAson the word “or” is used in the sense of “to wit,” thereby leaving 
iggy parties as the only type of operation authorized under Section 208(c). 

. a , 
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infrequent, and that where the certificate held is seasonal, charter operations 
be carried on only during such season. All cases that have arisen since the 
rules were compiled have been governed thereby. 

These rules might well have been very influential in the construction of 
the charter provision of the Act if the language of bills S 3027 and S 2 had 
been adopted, because of the great similarity between the charter provisions 
of such bills and Section 208(c) of the MCA. Even under the wording of 
the Act as it stands, some of the same regulations might be applied. How- 
ever, under the present wording, there are several points of difference be- 
tween Section 401(f) of the Act, and Section 208(c) of the MCA. 

In the first place, it will be noted that the language of Section 208(c) ex- 
pressly limits the right to perform charter services to passenger carriers. 
There is no such limitation imposed under Section 401(f), and that section 
would seem to be equally applicable to carriers of passengers and of cargo. 

The second point of difference arises with respect to the limitation of ori- 
gin territory that the ICC adopted under Section 208(c). The language of 
Section 401(f) of the Act is that an air carrier may make charter trips 
“without regard to the points named in its certificate.” Under that wording 
it appears that any restriction in regard to point of origin or destination 
would be invalid, where it referred to points named in the certificate. Thus 
it would seem that the Board could not properly limit the point of origin of 
charter trips to the territory served by the carrier, as was contemplated in 
the Ackerman case. But it should be noted that there is nothing in the lan- 
guage of Section 401(f) which would preclude a limitation of origin or des- 
tination by means of some point of reference other than a point named in the 
certificate of the carrier in question. Therefore, the Board could validly re- 
quire that such carrier not perform charter operations between points served 
by another carrier, or which originate or terminate at a point authorized to 
be served by such other carrier, under its certificate. By that means, both 
origin and destination may be limited under Section 401(f), whereas under 
Section 208(c) of the MCA, only origin territory might be limited. 

The final point of difference concerns the meaning of the words “charter 
trips” and “special service.” Under the MCA, the Commission interpreted 
special or charter service to mean one and the same thing, saying that the 
former referred to the latter, for the purpose of Section 208(c).28 Under 
Section 401(f) of the Act, such an interpretation is not possible. The two 
types of operations are clearly differentiated by the language of such section, 
which refers to “charter trips and any other special services.” What is 
meant by that language is largely a matter of conjecture at the present time. 
It is interesting to note that the ICC did differentiate the two types of serv- 
ices with respect to those carriers who were certificated to engage exclu- 
sively in charter and special services under Section 207(a) of the MCA. For 
the purpose of those operations, the Commission ruled that a charter service 
contemplates the transportation as such of groups assembled by one other 
than the carrier which collectively contract for the exclusive use of the 
equipment for the duration of a particular trip or tour. On the other hand, 
a special service contemplates groups assembled by the carrier, generally on 
week-ends, holidays, or other special occasions, to which individual tickets 
are sold.2® The Commission adopted the former definition for special or 
charter services under Section 208(c) of the MCA.°° Although it is not 
clear what interpretation will be placed on charter and other special services 
under Section 401(f) of the Act, it seems that such interpretation must of 





28 See note 27 supr 

29 Fordham Bus Co. Appl., 29 MCC 293 (1941); Liederbach Extension, 41 
MCC 595 (1941). 

80 Regulations, etc., 29 MCC 25, 38, 47. 
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necessity be somewhat broader than that placed on Section 208(c), because 
of the differentiation under Section 401(f) of the two types of services. 

The Board has raised the further problem of the applicability of Section 
403 of the Act, requiring the filing of tariffs, to all charter and special serv- 
ices authorized under Section 401(f). The carriers argue that the require- 
ments of Section 403 apply only to common carrier services.?! Since Section 
401(f), in the opinion of the carriers, authorizes certain services which are 
not of that type, they argue that they are not required to file tariffs for such 
services as are not common carrier services. 

Considering the hypothetical case posed in the light of the above discus- 
sion, it appears that X Airlines, by virtue of holding a certificate authorizing 
it to operate a scheduled service, automatically has the right to perform 
charter services under Section 401(f). The desired service would be a char- 
ter service under the definition of the MCA, and therefore, would very prob- 
ably fall within the meaning of charter trips or special services under Section 
401(f) of the Act. Since there are no regulations at the present time limit- 
ing points of origin or destination, the fact that Y Airlines operates a sched- 
uled service between Washington and Miami would not seem to preclude X 
Airlines from furnishing the desired service. X Airlines, therefore, may 
properly charter a plane to Mr. A to furnish such service without violating 
its certificate. 

It appears that at present the rights granted to the airlines under Section 
401(f) are very broad. The exact scope of such section cannot be deter- 
mined until special and charter services are actually defined by the Board, 
but the words seem to cover a variety of operations. However, the Board 
may in the future somewhat curtail operations under Section 401(f) by the 
exercise of its power to impose appropriate regulations, such a restriction on 
origin and destination territory of the type suggested above, or by requiring 
that such operations be occasional and infrequent, as was done in the Acker- 
man case, or by other regulations consistent with the Act. 


T. B. STIBOLT * 





31 §403 requires that “air carriers” file tariffs for air transportation. §1(2) 
defines “air carrier” as any citizen of the United States who undertakes to 
engage in “air transportation.” §1(10) states that “air transportation” means 
“interstate, overseas, or foreign air transportation.” In §1(21), “interstate, 
overseas, or foreign air transportation” are defined as meaning the carriage by 
aircraft of persons or property “as a common carrier.” Therefore, §403 applies 
only to common carrier operations. 


* Student, Northwestern Law School, Competitor Legal Publications Board. 








BOOK REVIEWS 


WINGS AROUND THE WORLD, by Captain Burr W. Leyson. (E. P. 
Dutton & Company, New York 1948, pp. 192, $3.00.) 


Vital strategic requirements of the past decade have imposed increas- 
ing demands upon long range air transportation, and the postwar epoch 
has seen the fruition of the seeds of United States international civil avia- 
tion which were planted and nurtured by Pan American World Airways. As 
the routes and frequencies multiplied, a public which had learned the bitter 
lesson of air power looked with growing interest to the expansion of Amer- 
ican overseas flying. For some time there has been a genuine need for a 
popular account of this development, so that the people may know. 

It is regrettable to report that this is not the volume for which they 
have been waiting. There is a good deal of factual information within 
this comparatively brief text, but it has not been utilized in a manner cer- 
tain to produce a balanced understanding of the evolution and expansion 
of airline operations of U.S. carriers abroad. This is a wholly favorable 
narrative of the growth of Pan American’s sky network, one which should 
be found useful for new material on that company’s role in the creation 
of Atlantic Airways as the ferry service which led to the Air Transport 
Command. It also contains interesting data on the contributions which 
the first United States international operator made to the national defense 
in Alaska and elsewhere. 

Almost no space is devoted to the activities of any other carrier, and 
the tremendous progress of the postwar period is sloughed over in a few 
pages. Despite its subtitle, this book does not record “The Story of 
American International Air Transport.” Serious observers in the field 
will note that Captain Leyson has omitted much of the material which 
drew attention to the Josephson study, nor will they find the relevant 
information which appeared in the Burden and Lissitzyn reports.? 

The failures of this text do not dim the splendid history of the deter- 
mined band of enterprising men who laid the foundation of an American 
air age. “Wings Around the World” may please the general public with 
its pleasant style, but it remains obvious that adequate volumes on both 
Pan American World Airways and U.S. international civil air transport 
remain to be written. 

Walter H. Wager* 


* Research Fellow, Northwestern University School of Law. 


1 JOSEPHSON, EMPIRE OF THE AIR (1948). 


2 BURDEN, THE STRUGGLE FOR AIRWAYS IN LATIN AMERICA (1942); Lis- 
SITZYN, INTERNATIONAL AIR TRANSPORT AND NATIONAL PoLicy (1947). 
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